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PRESENTACION

Este Tomo XV de la Coleccion Tratado de Derecho Constitucional, sobre el te-
ma del Desmantelamiento de la democracia y Estado Totalitario recoge, basicamen-
te el texto de tres libros: el primero, titulado Dismantling Democracy. The Chavez
Authoritarian Experiment, publicado por Cambridge University Press, New York,
2010; el segundo, titulado Estado Totalitario y Desprecio a la Ley, La desconstitu-
cionalizacion, desjuridificacion, desjudicializacion y desdemocratizacion de Vene-
zuela, publicado por Editorial Juridica Venezolana, Caracas 2014; y el tercero, titu-
lado Constitutional Law. Venezuela, publicado por Kluwer Law International, Inter-
national Encyclopaedia of Laws, 2012, actualizado en febrero 2015. Ademas, se
incluye otro texto sobre el proceso de desquiciamiento de la Administracion Publica,
como consecuencia de la progresiva implantacion del Estado Totalitario.

El segundo de los libros citados estuvo precedido de la siguiente /ntroduccion:

En Venezuela, después de quince afios de régimen autoritario, el Estado
democratico y social de derecho y de justicia, de economia mixta y descentrali-
zado que regulé tan cuidadosamente la Constitucion de 1999, ha sido totalmen-
te desmantelado, habiéndose ensamblado en su lugar, sobre sus ruinas y es-
combros, pero sin dejar de usar algunos de sus despojos como parapeto y
adorno, un Estado Totalitario' que se ha impuesto a los venezolanos sin que

1 Aun cuando no se trata ahora de entrar en la definicion del Estado totalitario o el totalitarismo como
sistema politico de dominacion total de la sociedad, basta ahora recordar lo expresado por Raymond
Aron cuando caracterizo al totalitarismo, como un régimen politico donde la concentracion del poder es
total; existe un partido inico que se fusiona al Esta do y que posee el monopolio de la actividad politica
“legitima” y de la aplicacion de la ideologia del Estado, que se convierte en verdad oficial del Estado;
donde el Estado asume el monopolio de los medios de persuasion y coaccion, y de los medios de comu-
nicacion; donde la economia es totalmente controlada por el Estado y se convierte en parte del mismo;
se produce la politizacion de toda actividad, originandose una confusion entre sociedad civil y Estado,
de manera que las faltas cometidas por los individuos en el marco de la actividad politica, econémica o
profesional se conforman simultaneamente como faltas ideologicas, originando un terror ideologico y
policial. Véase Raymond Aron, Democracia y totalitarismo, Seix Barral, Madrid 1968. La diferencia
con el autoritarismo, es que en éste la concentracion del poder sin aceptacion de oposicion, no excluye
la admision de un cierto pluralismo en sus apoyos y la carencia de una intencion o capacidad de homo-
geneizacion total de la sociedad. Véase por ejemplo, José Linz, Totalitarian and Authoritarian Regimes,
Rienner, 2000.
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nadie haya votado por su implementacion, y que ha pasado a controlar todos
los aspectos de la vida politica, social y econémica del pais. >

Ese Estado Totalitario, que todos los venezolanos hemos ya resentido, se ha
apoderado ya de todos los aspectos de la vida cotidiana, habiendo logrado que
todos los ciudadanos, si todavia podemos llamarnos asi, dependamos en una
forma u otra de Estado, y de la burocracia civico militar que lo controla, y
frente al cual, por supuesto no hay ni derechos que reclamar, ni garantias que
exigir, ni forma alguna de controlar, sino aceptacion, asentimiento, someti-
miento, sumision, resignacion o discriminacion, desplazamiento, relegacién o
persecucion.

Un Estado Totalitario en el cual el poder esta totalmente concentrado y con-
trolado por la burocracia que lo maneja, y que esta imbricada a un partido
politico “finico” que se ha fusionado al propio aparato estatal, y que en conjun-
to poseen el monopolio de la actividad politica y econémica del pais, guiados
por una ideologia que se ha convertido legalmente en la uinica “legitima” y “le-
gal” por ser ideologia oficial del propio Estado, regulada en leyes, reglamentos,
decretos y planes, y que aunque denominada en ellos como “socialista,” no es
mas que un barato maquillaje de la doctrina “comunista,” tal como incluso
quedo plasmada en el articulo 6.12 de la Ley del llamado “Sistema Econémico
Comunal” (2010),} al definir el “modelo productivo socialista” montindolo
sobre los tres pilares que conforme a Marx y Engels conforman la “sociedad
comunista,” que son: la apropiacion por el Estado de todos los medios de pro-
duccion (“propiedad social”); la “eliminacion de la division social del trabajo,
propio del modelo capitalista” y la “reinversion del excedente;” * con todo lo
que de destructivo tiene la edificacion de cada uno de ellos.

La consecuencia ha sido la persecucion y proscripcion de la iniciativa priva-
da, pasando la ya marginal actividad econémica que atin queda gerenciada por
particulares, a una situacion de dependencia total de lo que disponga y ordene
una burocracia oficial que no puede ser controlada ni contestada, sobre todo lo
que se pueda o no pueda hacerse, lo que se pueda o no importar o comprar
para producir, y por supuesto, lo que se pueda calcular o no sobre costos de
produccion, ganancias y precios. Pero ello, en todo caso, es marginal, porque el
grueso de la economia ya estd en manos del Estado, no s6lo por haber abusado
de su condicion de Estado petrolero, ya de antaiio empresario exclusivo en

2 Incluso el The New York Times, en su Editorial del 17 de octubre de 2014, después de haber mostrado
en el pasado, mas de una vez, cierta simpatia por el régimen instaurado en Venezuela en 1999, ha califi-
cado al Estado venezolano como “un Estado autocratico y despdtico.” Véase en “South America’s New
Caudillos,” The New York Times, New York, 17 de octubre de 2010, p. A30.

3 Véase en Gaceta Oficial N° 6011 de 21 de diciembre de 2010. Véase los comentarios en Allan R. Bre-
wer-Carias, “Sobre la Ley Organica del Sistema Econémico Comunal o de como se implanta en Vene-
zuela un sistema econdmico comunista sin reformar la Constitucion,” en Revista de Derecho Publico,
N° 124, (octubre-diciembre 2010), Editorial Juridica Venezolana, Caracas 2010, pp. 102-109.

4 Véase en Karl Marx and Frederich Engels, “The German Ideology,” en Collective Works, Vol. 5, Inter-
national Publishers, New York 1976, p. 47. Véanse ademas los textos pertinentes en
http://www.educa.madrid.org/cms_tools/files/0a246361-764c-4e03-9c1d-
6722¢2ee60d7/Text0%20Marx%20y%20Engels.pdf
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desarrollos industriales vinculados a la explotacion de recursos naturales, que
le ha asegurado histéoricamente el mayor ingreso fiscal jamas sofiado por pais
alguno en tan corto tiempo, que se ha mal administrado y despilfarrado impu-
nemente; sino por haber nacionalizado, depredado, confiscado, expropiado,
ocupado y decomisado empresas y establecimientos industriales privados, sin
estar sometido a control alguno y sin pagar la justa compensacion de la que
habla la Constitucion.

En este Estado totalitario, todo depende del Estado, todos dependen en una
forma u otra del Estado y de su burocracia, pero los que mas dependencia tie-
nen son las clases menos favorecidas, que han resultado siendo mas pobres y
miserables, sujetada su existencia a las dadivas del Estado, al cual ahora deben
gratitud y sumision, porque todo lo reciben del Estado, sin lo cual simplemente
no pueden vivir, a través de las denominadas “Misiones” que son oscuros pro-
gramas de dadivas que manejan, sin disciplina ni control fiscal alguno, ingentes
recursos publicos, creados a partir de 2003, mal regulados en 2008 y que solo
han sido objeto de una regulacion legal en mediante la Ley de Misiones, Gran-
des Misiones y Micro-misiones de noviembre de 2014 . En ese Estado Totalita-
rio, la generacion de pobreza y miseria es una politica de Estado, el cual vive de
la pobreza y por ello la estimula, organiza y conforma hasta un ejército infor-
mal de grupos de agresion, y medio “formal” de milicias, para en todo caso
asegurar la dependencia y sumision.

Por otra parte, en ese esquema dadivoso, ninguna generacion de empleo ni
de riqueza es posible, y con la destruccion de la economia, que ha dejado poco
margen de empleo, lo que hay es una enorme burocratizacion del Estado, que
se ha convertido en un fin en si mismo. Nada de lo que dice la Constitucion se
aplica, por ejemplo, que la Administracion debe estar al servicio del ciudadano,
pues al contrario, lo que se ha establecido es una Administracion del Estado
que antes que nada esta al servicio de su propia burocracia, comandada por
una casta de civiles y militares privilegiados, que son los nuevos ricos del pais;
siendo la atencion al ciudadano totalmente marginal, salvo cuando se convierte
en una fuente de ingresos paralelo derivada de la corrupcion, en cuyo caso hay
interés de servir, pero por razones estrictamente personales del funcionario.

Y en cuanto al resto de la poblacion, lo que por ejemplo era la clase media,
la misma quedd sometida a dicha burocracia a través de la politica de escases,
derivada de la ausencia de produccion, la regulacion de precios, y el control de
la importacion por el Estado al tener el control total de las divisas para ello.
Con ellos, todas las personas, los de menos recursos y los de recursos de sobre-
vivencia, tienen que gastar sus horas, dias y semanas buscando cémo atender
sus necesidades mas basicas en medicinas, y bienes de primera necesidad ele-
mentales, por los que tienen que materialmente pelear en colas interminables,
mientras esos mismos bienes salen del pais y se venden a precios no regulados
al otro lado de la frontera. Es el contrabando de extraccion que también se ha
convertido en una politica de Estado, sostenido por la burocracia que se bene-
ficia de ello.

Ese Estado Totalitario, ademas, controla la casi totalidad de todos los me-
dios de comunicacion audio visual y escritos del pais, por haber sido acapara-
dos y confiscados progresivamente por la burocracia estatal, o por haber sido
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comprados por la misma a través de personas vinculadas o simplemente de
testaferros, que después de la debida presion sobre sus antiguos duefios, pasa-
ron a formar parte del coro que al unisono, bombardea todos los minutos, to-
das las horas, todos los dias, al pueblo, con consignas buscando trastocar la
inseguridad, escases, miseria y sumision en la “mayor felicidad del mundo;” y
convertir a las criticas, denuncias y disidencias en actos terroristas, y las pro-
testas populares en actos de guerra o agresion, que son masacradas con un
aparato represivo militar policial nunca antes visto en el pais. Ese control total
de los medios de comunicacién, permiten a la propaganda oficial estar todos los
minutos, horas, dias y semanas en todas partes, en medio de un discurso de
odio y exclusion permanente, creando falsos enemigos en todos los que puedan
adversar o ser disidentes del gobierno. Ello, por supuesto ha originado lo que es
propio de los Estados Totalitarios, y es la politizacion total de la vida social y
politica, entre la doctrina y politica oficial del Estado y los que disienten, al
punto de criminalizarse toda disidencia, de manera que lo que podrian ser fal-
tas cometidas por los individuos en el marco de su actividad politica, econdmica
o profesional, se conforman simultineamente como faltas ideoldgicas, origi-
nando un terror ideolégico y policial.

El Estado Totalitario que existe en Venezuela, ademas, deriva de la concen-
tracion total del poder en manos de la burocracia estatal, comandada por el
Jefe del Ejecutivo Nacional y los militares que asaltaron la Administracion,
todos miembros del partido de gobierno que preside el propio Presidente de la
Repiblica, los cuales (burocracia y partido) controlan todos los Poderes del
Estado. Controlan a la Asamblea Nacional, por la mayoria que se ha asegurado
el partido oficial en la misma, atn sin haber sacado la mayoria de votos en las
elecciones parlamentarias, y con ello, el control politico sobre la Administra-
cién y el gobierno simplemente desaparecié del marco institucional. El unico
control politico que se puede ejercer sobre el gobierno es el que deriva de las
directrices del propio partido oficial, pero sin estar a su vez sometido a control
alguno por parte de los otros poderes del Estado Y como signo del Estado Tota-
litario, el control de la Asamblea Nacional ha conducido a la burocracia estatal
y al partido oficial a simplemente desconocer a la oposicion. Es decir, como en
todo Estado Totalitario, se gobierna en un esquema de total concentracion del
poder sin aceptacion de oposicion.

El Estado Totalitario que existe en Venezuela, ademas, se caracteriza por el
control que la burocracia estatal y el partido oficial ejercen sobre la totalidad
del Poder Judicial, donde no hay jueces autonomos ni independientes, y los que
pueda haber estan totalmente neutralizados y acallados, razén por la cual no
existe control judicial alguno que se pueda ejercer sobre el gobierno y la Admi-
nistracion, y mas bien lo que ha ocurrido es que al Tribunal Supremo de Justi-
cia se lo ha puesto al servicio del Estado Totalitario como un instrumento mas
para afianzar el autoritarismo. Ello ha llegado al punto de que dicho Tribunal
ha sido el principal mecanismo del Estado para mutar y moldear la Constitu-
cion a favor de politicas autoritarismo, y el principal instrumento para inhabi-
litar politicamente a opositores o para revocarle el mandato a diputados y al-
caldes, que solo podrian ser revocados por voto popular. En ese esquema, el
resultado es que el Estado Totalitario que tenemos no esta realmente sometido
al derecho, cuyas normas se ignoran y desprecian; o se mutan o amoldan a dis-
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crecion del gobierno; ni esta sometido a control judicial alguno, por la sumision
del Poder Judicial al Poder Ejecutivo, de lo que deriva que en lugar de ser un
Estado de justicia no es mas que un “Estado de la injusticia.”

En ese Estado Totalitario, ademas, el Poder Ciudadano también ha sido
neutralizado y sometido, estando totalmente carente de autonomia e indepen-
dencia y sujeto a la burocracia estatal y al partido de gobierno, de manera que
el Ministerio Publico no es mas que el instrumento para la persecucion de la
disidencia, y paralelamente para garantizar la impunidad en los delitos comu-
nes o de corrupcion; el Defensor del Pueblo, totalmente sujeto a la burocracia
oficial y al partido de gobierno, trastocé o confundio su rol, convirtiéndose en
el principal defensor de las politicas totalitarias del Estado, habiéndose olvida-
do de la poblacion y de los derechos colectivos; y la Contraloria General de la
Republica, desde hace tres lustros no controla a la Administracion, y mucho
menos el mar de corrupcion que se apoderé de la misma, habiéndose reducido
sus ejecutorias conocidas, a dictar medidas de inhabilitacién politica contra
funcionarios locales de oposicion.

Por ultimo, en cuanto al Poder Electoral, el mismo, secuestrado y sometido
desde el inicio a los designios de la burocracia estatal y el partido oficial, con la
complicidad de la Asamblea Nacional y del Tribunal Supremo de Justicia, no
es garantia ni instrumento alguno de control y de aseguramiento de transpa-
rencia ni de imparcialidad en las elecciones o votaciones que se realizan, ha-
biéndose convertido en un simple barniz, fachada o disfraz “electoral” del Es-
tado Totalitario, trastocado el rol de imparcial que deberia tener el Consejo
Nacional Electoral, en el de ser un simple “agente” electoral del partido oficial.

El Estado Totalitario, ademas de tener el control de la totalidad del poder
que se concentra en la Jefatura del Estado en combinacion con el control de la
Asamblea Nacional, ademas ha centralizado la totalidad del poder, ahogando y
minimizando el rol de los Estados de la federacion y de los Municipios, habien-
do incluso montado en paralelo al Estado Constitucional, un Estado llamado
“Estado Comunal” o Estado del “Poder Popular,” para en nombre de una su-
puesta democracia participativa y protagdnica, acabar con la democracia re-
presentativa, y con la propia estructura del Estado regulado en la Constitu-
cién; con el agravante, ademas, de que estd controlado desde el exterior, sujeto
a dictados de gobiernos extranjeros, con grave lesion a la soberania a la cual ya
ha renunciado quienes lo conducen. Estos, incluso, han llegado a admitir clau-
sulas arbitrales en contratos publicos suscritos con China, en los cuales se ha
renunciado a la aplicacion de ley venezolana, sujetos en cambio a la ley inglesa,
y cuyos conflictos se deben someter a tribunales arbitrales con sede en Singa-
pur; y en alguna emision de bonos de deuda publica (2010), la Repiblica no
solo se ha sometido a la jurisdiccion de los tribunales en Londres y de Nueva
York, sino que ademas de renunciar a la aplicacion de la ley venezolana y suje-
tarse en cambio a la ley del Estado de Nueva York, ha incluso renunciado a
todo tipo de inmunidad soberana.

Esa implantacion de un Estado Totalitario en la estructura estatal que fue
disefada para otra cosa v que fue para consolidar un Estado irrevocablemente
libre e independiente”(art. 1 de la Constitucion), concebido en la Constitucion
como social y democratico de derecho y de justicia, descentralizado y de eco-
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nomia mixta (arts. 2 v 4), ha conducido a que en la actualidad el Estado no solo
hava perdido su soberania, sino que no sea un Estado democratico, ni un Esta-
do Social, ni un Estado de derecho, ni un Estado de justicia, ni un Estado de
economia mixta, ni un Estado descentralizado, v con ello, al desquiciamiento de
todo el orden juridico que rige al Estado, particularmente, del derecho publico
v del derecho administrativo, ramas sobre las cuales el proceso de totalitarismo
ha tenido un extraordinario impacto que estamos en la necesidad de estudiar.

Y precisamente de todo eso se trata en las reflexiones que conforman este li-
bro, producto de la redaccion de diversas conferencias recientes que fui llama-
do a dictar en diversas instituciones académicas, en diversos lugares y tiempos,
cuyos textos son los que aqui he recopilado. A tal efecto, guardado en general el
contenido, sentido y forma de la exposicion en cada caso, al material le he dado
un sentido unitario derivado del motivo fundamental de reflexion que las orien-
to, y que fue el tema de los efectos de la implantacién del Estado totalitario en
el pais. [...]

Como se puede observar de la descripcion sobre el origen de cada una de las
Partes y de las Secciones de este libro, el tema del desarrollo progresivo del
Estado autoritario en Venezuela, en sus diversas manifestaciones particulares,
no es un tema nuevo, y sobre ello me he venido ocupando desde hace varios
aios. Sin embargo, lo que si puede ahora ser algo nuevo, al menos para mi, es
que de la vision de conjunto que resulta de la integracion de todos los antes
dispersos trabajos que conforman este libro, redactados en cada momento so-
bre la marcha, en torno a lo que fue aconteciendo con el Estado en el pais,
permite pasar del calificativo de Estado autoritario que siempre habiamos uti-
lizado, al de Estado Totalitario como antes lo explicamos, producto de su pro-
gresiva desconstitucionalizacion, desjuridificacion, desjudicializacion y desde-
mocratizacion.

Ese Estado Totalitario, montado sobre el autoritarismo y militarismo pro-
gresivo, como todos los de su raza, y como puede apreciarse de los estudios aqui
publicados, es el resultado directo de un proceso inducido de destruccion siste-
matica de todos los componentes del Estado democratico y social de derecho y
de justicia, de economia mixta y descentralizado, del cual s6lo quedan despojos.
En su lugar, sobre sus escombros, se nos aparece ahora en la penumbra este
Estado Totalitario, el cual, sin embargo, particularmente por la incompetencia
de quienes lo manejan o tratan de amaestrar, no termina de adquirir una pro-
pia configuracion definitiva. Es un amasijo de miembros y elementos que le
dan cierta figura, terrible por cierto, pero que deambula sin rumbo fijo, des-
truyendo y ensuciando todo lo que encuentra a su paso; sin que estemos siquie-
ra seguros de si realmente alguna vez tuvo rumbo, salvo en los delirios trasno-
chados y desfasados de algunos de sus creadores.’

5 Como lo ha resumido con toda crudeza Fortunato Gonzalez Cruz, lo que se implantd en Venezuela fue
un Estado donde: “El uso y abuso del poder, la apropiacion del dinero piblico, el festin llevado a extre-
mos pantagruélicos, el desprecio por las normas y la inmoralidad forman parte medular de un modelo
que quizas alguna vez tuvo la pretension de ser revolucionario y que ha degenerado en el mayor pillaje
de nuestra historia. [...] // La historia venezolana muestra otras grandes estafas, como la Guerra Federal,
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En todo caso, por sus ejecutorias y caracteristicas auto destructivas, lo que
parece ser cierto es que el animal ya quizas entré en un definitivo proceso de
apoptosis,’ condicion que se da en los propios organismos como muerte pro-
gramada de sus células; o de autodestruccion por parte de sus propios compo-
nentes, de manera que de la caricatura de Leviathan que se le pretendi6é dar,
quizas veremos pronto a dicho Estado Totalitario transformado en un Catoble-
pas (del griego: Katofiey, Katoobleps), el terrible animal que al comienzo de
nuestra era, las cronicas fantasticas decian que existia en Etiopia, con cabeza
siempre inclinada, que tenia un aliento fatal y una mirada letal,’” pero en la
version contemporanea que le dio Maurice Duverger, de no ser mas que un
animal tan estiipido, pero tan estiipido, que se comia sus propios miembros, sin
darse cuenta.

En todo caso, para los Estados y para los sistemas politicos, como sucede
para cada célula, hay siempre un tiempo de vivir y un tiempo de morir. Lo im-
portante es tener o tratar de tener conciencia historica de cada tiempo

New York, enero 2014

En todo caso, para la comprension global del proceso de implementacion del Es-
tado Totalitario en Venezuela, debe indicarse que los escritos contenidos en este
volumen estan precedidos por todos los trabajos ya publicados en los Tomos VIII y
IX de esta Coleccion sobre Tratado de Derecho Constitucional, que tratan sobre el

pero ninguna ha sido tan demoledora habida cuenta de los inmensos recursos econdmicos y politicos di-
lapidados: el mayor capital de respaldo popular, una gigantesca y casi ilimitada cuenta petrolera, todas
las instituciones en sus manos para terminar en esta grotesca tragedia. Siempre tuvo un tufo a charlata-
neria, un alarde de viveza y una impudica exhibicion de ignorancia. Hoy la degeneracion tiene al pais
perplejo y al mundo sorprendido que no puede creer la situacion venezolana, por absurda. // Asi han si-
do y son los socialismos historicos, solo que en Venezuela adquiere dimensiones aterradoras. Una teoria
econdmica (Marx) y una tactica politica (Lenin) torcidas en sus interpretaciones, mezcladas con la doc-
trina de la seguridad nacional, el populismo y el estatismo. Cuando saborean el poder y los dolares se
desata la corrupcion y se generaliza a tal grado que elimina todo proceso limpio desde la seleccion de los
magistrados hasta la asignacion de contratos por pequefios que sean. En los ultimos afios el empeiio es
por corromper hasta el espacio intimo con la creacion de los compatriotas cooperantes, la institucionali-
zacién del delator vecinal, la forma mas despiadada e inmoral del espionaje. // Al final es lo mismo de
cualquier satrapia: el poder, su uso y abuso, sin limitaciones morales ni juridicas, con todo lo que signi-
fica. [...]”. Véase Fortunato Gonzalez Cruz, “La nifiera del compatriota,” Mérida 1 de noviembre de
2014, en Comunicacion Continua, en http://comunicacioncontinua.com/por-la-calle-real-la-ninera-del-

compatriota/.

6 Fenomeno bioldgico que consiste en la muerte programada de las células (suicidio programado de las
células), cuyo descubrimiento se atribuye a la neuréloga Rita Levi—-Montalcini, Premio Nobel de Medi-
cina, 2005.

7 El catoblepas (del griego “mirar hacia abajo”) fue descrito por primera vez por Plinio el Viejo en su

Historia Natural, 8, 77(siglo I), como teniendo cuerpo de bufalo y cabeza de cerdo, pesada, que miraba
siempre hacia abajo. Se decia que su mirada o su respiracion eran letales, y que podian convertir a la
gente en piedra o matarlas.» Por su parte, Leonardo da Vinci lo describia asi: “No es un animal muy
grande, no es muy activo, y su cabeza es tan pesada que le cuesta mucho trabajo levantarla, por lo que
siempre mira al suelo. De lo contrario seria una gran peste para la humanidad, ya que cualquiera que
cruzara su mirada con sus ojos moriria inmediatamente. ”” Véase Leonardo da Vinci, Cuaderno de no-
tas, Edimat Libros, ISBN: 84-9764-370-4.

8 Véase Maurice Duverger, Las dos caras de Occidente, Barcelona 1972, pp. 278-279.
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Golpe de Estado Constituyente, Estado Constitucional y Democracia; y sobre Con-
centracion y centralizacion del poder y régimen autoritario, editados en 2015, y en
los cuales se analiza el proceso progresivo de desarrollo del autoritarismo, hasta
desembocar en el Estado Totalitario.

New York, noviembre 2016



PRIMERA PARTE
MODELO POLITICO Y DERECHO DEL ESTADO

Esta Primera parte es el texto redactado para mi exposicion sobre “Modelo
politico y derecho administrativo,” en las XV Jornadas Internacionales de De-
recho Administrativo organizadas por el Departamento de Derecho Adminis-
trativo de la Universidad Externado de Colombia, que versaron sobre el tema
general de La Constitucionalizacion del Derecho Administrativo. Transforma-
ciones del derecho administrativo. Desafios y tareas pendientes en la constitu-
cionalizacion. Dichas Jornadas se celebraron en Bogota entre los dias 3-5 de
septiembre de 2014. Fue publicado en el libro Estado Totalitario y desprecio a la
Ley, Editorial Juridica Venezolana, Caracas 2014, pp. 21-43.

I

El derecho publico y en particular el derecho administrativo un derecho estatal’ o
un derecho del Estado, lo que implica, ineludiblemente, que el mismo esta necesa-
riamente vinculado al modelo politico en el cual opera el propio Estado conforme a
la practica politica del gobierno, siendo ello histdricamente hablando, uno de los
mas importantes elementos condicionantes del derecho administrativo.'’

No hay que olvidar que éste, como tal derecho del Estado, comenzo realmente a
manifestarse en tiempos del absolutismo, cuando el sistema politico estaba basado
en el principio del Poder absoluto del Monarca, quien era el Unico titular de la sobe-
rania, y que concentraba en su persona todos los poderes del Estado, sin que existie-
se régimen alguno regulador o garantizador de derechos ciudadanos frente al Poder
Publico. Ese fue precisamente el tiempo durante el cual se concibieron todas las
ideas politicas que luego contribuyeron a su superacion, con las obras de Locke,
Montesquieu y Rousseau a la cabeza. En esos inicios, el derecho administrativo era

9 Véase André Demichel, Le droit administratif. Essai de réflexion théorique, Paris 1978, p. 14.

10 Sobre el tema, bajo el angulo de la Administracion, nos ocupamos hace afios en Allan R. Brewer-Carias,
“Les conditionnements politiques de ’administration publique dans les pays d’Amérique Latine”, en
Revue Internationale des Sciences Administratives, Vol. XLV, N° 3, Institut International des Sciences
Administratives, Bruselas 1979, pp. 213-233; y “Los condicionamientos politicos de la Administracion
Publica en los paises latinoamericanos,” en Revista de la Escuela Empresarial Andina, Convenio An-
drés Bello, N° 8, Afio 5, Lima 1980, pp. 239-258.
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un derecho exclusivamente regulador de la propia accion de la Administracion del
Estado ante las personas, de sus poderes y de sus prerrogativas, y de los érganos
publicos dispuestos para ejecutarlas. Fue el tiempo remoto de los antecedentes dere-
cho administrativo situados en el derecho de la organizacion desarrollado por Con-
sejos o Camaras reales (Cameralistica), o de la actividad de control del Estado sobre
las personas en ejercicio de poderes y prerrogativas, configurado como derecho de
policia.

Fue después del surgimiento del Estado de derecho como modelo politico desde
comienzos del siglo XIX como consecuencia de los aportes de la Revolucion Norte-
americana (1776) y de la Revolucion francesa (1789) al constitucionalismo mo-
derno, y mas precisamente, con el agregado de los efectos liberales de la Constitu-
cion de Cadiz de 1812 en Europa y de los movimientos independentistas de Hispa-
noamérica (1811),"" cuando puede decirse que el derecho administrativo comenzo a
ser el derecho del Estado de derecho, caracterizado por el hecho politico de que la
soberania efectivamente se trasladd del Monarca al pueblo, dando origen al desarro-
llo del principio de la representatividad democratica. En ese marco, el Estado se
organiz6 conforme al principio de la separacion de poderes, lo que permitio el con-
trol reciproco entre los diversos organos del Estado, entre ellos, por parte el poder
judicial; montado ademas, en la necesaria garantia de los derechos ciudadanos frente
al propio Estado, que comenzaron a ser declarados constitucionalmente.

Fue en ese marco politico cuando el derecho administrativo comenz6 a ser un or-
den juridico que ademas de regular a los 6rganos del Estado y su actividad, también
comenz6 a regular las relaciones juridicas que en cierto plano igualitario se comen-
zaron a establecer entre el Estado y los ciudadanos, y que ya no s6lo estaban basadas
en la antigua ecuacion entre prerrogativa del Estado y sujecion de las personas a la
autoridad, sino entre poder del Estado y derecho de los ciudadanos.

Ese cambio, incluso, se reflejo en el propio contenido de las Constituciones que
en su origen, particularmente en Europa hasta la mitad del siglo pasado, no habian
sido mas que cuerpos normativos destinados a regular solo la organizacion del Esta-
do, sin que sus normas siquiera se aplicaran directamente a los ciudadanos ni tuvie-
ran a éstos como sus destinatarios, y cuyo contenido se reducia a regular lo que his-
toricamente se ha denominado su parte organica relativa a la organizacion y funcio-
namiento de los diversos poderes y 6rganos del Estado. El derecho administrativo en
esa época, por tanto, en el marco de su constitucionalizacion, no era mas que el de-
recho que regulaba a la Administracion Publica, su organizacion en el ambito del
Poder Ejecutivo, sus poderes y prerrogativas, y su funcionamiento, habiéndose reco-
gido en las Constituciones, en general, s6lo normas sobre la organizacion adminis-
trativa.

A medida que se fue imponiendo el modelo politico del Estado de derecho, las

Constituciones comenzaron a desarrollar, ademas de su parte organica, una parte
dogmatica relativa al régimen politico democratico representativo y a los derechos y

11 Véase Allan R. Brewer-Carias, Reflexiones sobre la revolucion norteamericana (1776), la revolucion
francesa (1789) y la revolucion hispanoamericana (1810-1830) y sus aportes al constitucionalismo
moderno, 2* Edicion Ampliada, Serie Derecho Administrativo N° 2, Universidad Externado de Colom-
bia, Editorial Juridica Venezolana, Bogota 2008.
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garantias constitucionales de los ciudadanos, como consecuencia de lo cual, la ac-
cion de Estado y de la propia Administracion comenzd a encontrar limites formales,
que también comenzaron a ser recogidas en normas constitucionales destinadas a
regular las relaciones que se establecen entre el Estado y los ciudadanos o las perso-
nas, en muchos casos precisamente con ocasion de la actividad de la Administra-
cion. Ello implicé la incorporacién en los textos constitucionales de normas de dere-
cho administrativo, incluyendo las que se refieren a los medios juridicos dispuestos
para asegurar el control de la Administracion, tanto politico, como fiscal y jurisdic-
cional; y las Constituciones, como norma, comenzaron a tener a los ciudadanos co-
mo sus destinatarios inmediatos.'?

La consecuencia de todo ello fue que progresivamente, el derecho administrativo
y sus principios terminaron encontrando su fuente juridica primaria y mas importan-
te en la propia Constitucion, en la cual ahora se encuentran regulaciones sobre la
organizacion, funcionamiento y actividad de la Administracion Publica como com-
plejo organico integrada en los 6rganos del Poder Ejecutivo; sobre el ejercicio de la
funcion administrativa, realizada atin por otros o6rganos del Estado distintos a la
Administracion; sobre las relaciones juridicas que se establecen cotidianamente en-
tre las personas juridicas estatales cuyos o6rganos son los que expresan la voluntad
de la Administracion, y los administrados; sobre los fines publicos y colectivos que
estas persiguen, situados por encima de los intereses particulares; sobre los poderes
y prerrogativas de los cuales disponen para hacer prevalecer los intereses generales y
colectivos frente a los intereses individuales, y ademas, de los limites impuestos por
normas garantizadoras de los derechos y garantias de los administrados, incluso
frente a la propia Administracion.

En el mundo contemporaneo, en consecuencia, ese derecho administrativo que se
ha incrustado en la Constitucién," es sin duda el propio de un derecho del Estado de
derecho, y su desarrollo y efectividad deberia estar condicionado por los valores
democraticos que estan a la base del mismo.

I

Lo anterior implica, que a diferencia de otras ramas del derecho, por su vincula-
cion con el Estado y el régimen politico, el derecho administrativo no puede consi-
derase como una rama politicamente neutra, y menos aun como un orden juridico
que haya adquirido esa relativa rigidez o estabilidad como la que podria encontrarse
en otras ramas.

12 Véase Eduardo Garcia de Enterria, La Constitucion como norma y el Tribunal Constitucional, Madrid
1985.

13 Sobre el proceso de constitucionalizacion del derecho administrativo en Colombia y en Venezuela,
véase Allan R. Brewer-Carias, “El proceso de constitucionalizacién del Derecho Administrativo en Co-
lombia” en Juan Carlos Cassagne (Director), Derecho Administrativo. Obra Colectiva en Homenaje al
Prof. Miguel S. Marienhoff, Buenos Aires 1998, pp. 157-172, y en Revista de Derecho Publico, N° 55-
56, Editorial Juridica Venezolana, Caracas, julio-diciembre 1993, pp. 47-59; y “Algunos aspectos de
proceso de constitucionalizacion del derecho administrativo en la Constitucion de 1999,” en Los requi-
sitos y vicios de los actos administrativos. V Jornadas Internacionales de Derecho Administrativo
Allan Randolph Brewer-Carias, Caracas 1996, Fundacion Estudios de Derecho Administrativo (FU-
NEDA), Caracas 2000, pp. 23-37.
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El derecho administrativo, aun conservando principios esenciales, inevitablemen-
te tiene siempre un grado el dinamismo que lo hace estar en constante evolucion,
como consecuencia directa, precisamente, de la propia evolucion del Estado, siem-
pre necesitando adaptarse a los cambios que se operan en el ambito social y politico
de cada sociedad. Como desde hace afios lo constataba Alejandro Nieto, “las trans-
formaciones sociales arrastran inevitablemente una alteracion de la superestructura
juridica," y con ella, del derecho administrativo,'* de manera que éste, en definitiva,
siempre "refleja los condicionamientos politicos y sociales vigentes en un momento
dado.””® De alli aquella grafica expresion de Prosper Weil en el sentido de que el
derecho administrativo sufre permanentemente de una “crisis de crecimiento,”'® que
en definitiva, nunca concluye, pues las transformaciones econdémicas y sociales del
mundo no cesan, y con ellas las del Estado y del rol que cumple.

Pero si nos atenemos solamente a la conformacion del andamiaje constitucional
del Estado en el mundo contemporaneo occidental, como Estado de derecho, hay
una constante subyacente en el condicionamiento del derecho administrativo, que
son los principios democraticos que ahora le son esenciales a mismo,'” como quedo
plasmado en una aislada sentencia de la Sala Politico Administrativa del Tribunal
Supremo de Justicia de Venezuela de 2000, olvidada muy rapidamente, en la cual se
afirmo que:

“el derecho administrativo es ante y por sobre todo un derecho democratico
y de la democracia, y su manifestacion esta intimamente vinculada a la voluntad
general (soberania) de la cual emana.”"®

Ello deberia ser asi, y es cierto si nos quedamos solo en la denominacion y defi-
nicion formal del Estado que se inserta en las Constituciones, como por ejemplo
sucede precisamente en Colombia y en Venezuela. En Colombia, el articulo 1 de la
Constitucion precisa que: “Colombia es un Estado social de derecho, organizado en
forma de Republica unitaria, descentralizada, con autonomia de sus entidades terri-
toriales, democratica, participativa y pluralista, fundada en el respeto de la dignidad

14 Véase Alejandro Nieto “La vocacion del derecho administrativo de nuestro tiempo”, Revista de Admi-
nistracion Publica, N° 76, Madrid, Centro de Estudios Constitucionales 1975; también en 34 articulos
seleccionados de la Revista de Administracion Publica con ocasion de su centenario, Madrid, 1983,
pp- 880 y 881.

15  Véase Martin Bassols, “Sobre los principios originarios del derecho administrativo y su evoluciéon”, en
Libro homenaje al profesor Juan Galvan Escutia, Valencia, 1980, p. 57.

16 ~ Véase Prosper Weil, El derecho administrativo, Madrid, 1966, p. 31.

17  Véase Allan R. Brewer—Carias, “El Derecho a la democracia entre las nuevas tendencias del derecho
administrativo como punto de equilibrio entre los poderes de la Administracion y los derechos del Ad-
ministrado,” en Revista Mexicana “Statum Rei Romanae” de Derecho Administrativo. Homenaje al
profesor Jorge Fernandez Ruiz, Asociaciéon Mexicana de Derecho Administrativo, Facultad de Derecho
y Criminologia de la Universidad Autéonoma de Nuevo Ledn, México, 2008, pp. 85-122; y “Prdlogo:
Sobre el derecho a la democracia y el control del poder”, al libro de Asdribal Aguiar, El derecho a la
democracia. La democracia en el derecho y la jurisprudencia interamericanos. La libertad de expre-
sion, piedra angular de la democracia, Editorial Juridica Venezolana, Caracas, 2008, pp. 19 ss.

18  Véase la sentencia N° 1028 del 9 de mayo de 2000 en Revista de Derecho Publico, N° 82, Editorial
Juridica Venezolana, Caracas, 2000, p. 214. Véase también, sentencia de la misma Sala de 5 de octubre
de 2006, N° 2189 (Caso: Seguros Altamira, C.A. vs. Ministro de Finanzas), en Revista de Derecho Pui-
blico, N° 108, Editorial Juridica Venezolana, Caracas, 2006, p 100.
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humana, en el trabajo y la solidaridad de las personas que la integran y en la preva-
lencia del interés general.” Igualmente en Venezuela, el articulo 2 de la Constitucion
indica que: “Venezuela se constituye en un Estado democratico y social de Derecho
y de Justicia, que propugna como valores superiores de su ordenamiento juridico y
de su actuacion, la vida, la libertad, la justicia, la igualdad, la solidaridad, la demo-
cracia, la responsabilidad social y, en general, la preeminencia de los derechos hu-
manos, la ética y el pluralismo politico.”

Mejores definiciones formales del Estado democratico en el texto de una Consti-
tucion, ciertamente es imposible encontrar como marco general del ordenamiento
juridico que deberia ser aplicable al Estado, y que debe moldear el derecho adminis-
trativo. Sin embargo, ante esas definiciones, lo que corresponde es determinar si
realmente, en los respectivos paises, la practica politica del gobierno responde a esos
principios, o si son simples enunciados floridos, y nada mas, de un Estado nada de-
mocratico, como es el caso de Venezuela.

Es decir, ante los enunciados constitucionales que proclaman la democracia co-
mo régimen politico, la tarea central es determinar cuan efectiva ha sido la vigencia
real de estas normas y como ello ha permeado efectivamente en el derecho adminis-
trativo. Si nos atenemos a los enunciados, sin duda, el derecho administrativo de
nuestros dos paises deberia ser ese derecho precisamente de un Estado democratico
sometido al derecho, lo que implicaria la ineludible existencia de un pleno control
judicial de la actividad administrativa, teniendo a su cargo la Administracion, ade-
mas de la misioén general de gestionar el interés general y la satisfaccion de las nece-
sidades colectivas, la de garantizar el ejercicio de los derechos de los administrados,
todo dentro de un marco legal general que asegure pluralismo e igualdad.

III

Pero lamentablemente, ello no es necesariamente asi en la actualidad, particu-
larmente en Venezuela, ni lo fue en general desde que la figura del Estado de dere-
cho surgi6 en la historia, hace doscientos afios; periodo durante el cual fue cuando
precisamente se desarrolld nuestra disciplina, sin que sin embargo pueda afirmarse
que por ausencia de un régimen democratico, el derecho administrativo como rama
del derecho no haya existido.

Al contrario, por ejemplo, y para solo referirnos a un ejemplo que nos es muy
cercano a los administrativistas latinoamericanos, alli esta el ejemplo de desarrollo
del derecho administrativo contemporaneo en Espafia, que comenzo6 precisamente en
ausencia de un régimen democratico, por el fenomenal impulso que le pudo dar el
nucleo de profesores que se aglutind en el viejo Instituto de Estudios Politicos que
estaba inserto en la propia estructura del Estado autoritario, en torno a la Revista de
Administracion Publica, con Eduardo Garcia de Enterria, Fernando Garrido Falla,
José Luis Villar Palasi y Jesus Gonzalez Pérez, entre otros. Y ello ocurrié en los
afios cincuenta del Siglo pasado, cuando Espafia, lejos de la democracia, estaba en
plena etapa del autoritarismo franquista, mas de veinte afios antes de la sancion de la
Constitucion de 1978. Fue incluso en aquélla época cuando se dictaron las muy im-
portantes Leyes sobre el Régimen Juridico de la Administracion del Estado, y sobre
Procedimientos Administrativos, que sin duda fueron, en el derecho positivo, la
partida de nacimiento del derecho administrativo espafiol contemporaneo para bus-
car garantizar el sometimiento del Estado al derecho.
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No habia democracia, pero sin duda, si habia derecho administrativo, porque a
pesar del autoritarismo, el régimen permitia la existencia de cierto equilibrio entre
los poderes del Estado y los derechos ciudadanos. Y para no irnos muy lejos, la raiz
del derecho administrativo contemporaneo en Venezuela puede situarse en la rica
jurisprudencia de la antigua Corte Federal que funcion6 hasta 1961, contenida en
multiples sentencias que emanaron de dicho alto tribunal igualmente en la década de
los cincuenta del siglo pasado, en plena dictadura militar que durd hasta 1958."
Tampoco habia democracia, pero sin duda, en el marco de un régimen autoritario ya
se estaban sentando las bases del derecho administrativo contemporaneo en Vene-
zuela, como lo hemos conocido en las décadas pasadas, por la existencia al menos
de principio del antes mencionado equilibrio.

Pero por supuesto, en aquél entonces no se trataba de un derecho administrativo
de un Estado democratico de derecho, sino de un Estado autoritario con alguna suje-
cion al derecho. Es decir, en otros términos mas generales, porque ejemplos como
los indicados los podemos encontrar en la historia de nuestra disciplina de todos
nuestros paises, puede decirse que el sometimiento del Estado al derecho, que fue lo
que originod el derecho administrativo desde comienzos del siglo XIX, no siempre
tuvo el estrecho vinculo con la democracia, como régimen politico, como hoy lo
consideramos.

v

En realidad, el elemento esencial que caracteriza al derecho administrativo de un
Estado democratico de derecho se encuentra cuando el derecho administrativo deja
de ser un derecho exclusivamente del Estado, llamado a regular sélo su organiza-
cion, su funcionamiento, sus poderes y sus prerrogativas, y pasa a ser realmente un
derecho administrativo encargado de garantizar el punto de equilibrio antes mencio-
nado que en una sociedad democratica tiene que existir entre los poderes del Estado
y los derechos de los administrados. En el marco de un régimen autoritario, ese equi-
librio por esencia no existe, o es muy débil o maleable, y por ello es que en dicho
régimen el derecho administrativo no es un derecho democratico, aun cuando pre-
tenda someter el Estado al derecho.

Como lo sefial6 la Sala Politico Administrativa del Tribunal Supremo de Justicia
de Venezuela en la misma olvidada sentencia N° 1028 de 9 de mayo de 2000,

“El derecho administrativo se presenta dentro de un estado social de derecho
como el punto de equilibrio entre el poder (entendido éste como el conjunto de
atribuciones y potestades que tienen las instituciones y autoridades publicas,
dentro del marco de la legalidad), y la libertad (entendida ésta como los dere-
chos y g%rantias que tiene el ciudadano para convivir en paz, justicia y demo-
cracia).”

19  Véase Allan R. Brewer-Carias, Las instituciones fundamentales del derecho administrativo y la juris-
prudencia venezolanas, Caracas 1964; y Jurisprudencia de la Corte Suprema 1930-1974 y estudios de
derecho administrativo, Ediciones del Instituto de Derecho Publico, Facultad de Derecho, Universidad
Central de Venezuela, ocho volumenes, Caracas 1975-1979.

20  Véase en Revista de Derecho Publico, N° 82, Editorial Juridica Venezolana, Caracas 2000, p. 214.
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Ello es precisamente lo que caracteriza al derecho administrativo en un orden
democratico, que no es otra cosa que ser el instrumento para asegurar la sumision
del Estado al derecho pero con a la mision de garantizar el respeto a los derechos
ciudadanos, en medio de una persistente lucha histdérica por controlar el poder y
contra las “inmunidades del poder,”*' que es lo que ha caracterizado el devenir de
nuestra disciplina. Ese equilibrio entre el poder y el ciudadano, siempre latente, pero
débil al inicio, efectivamente se comenzd consolidar bien entrado el Siglo XX, luego
de la segunda guerra mundial, cuando el derecho administrativo comenz6 a ser un
derecho regulador no sélo del Estado, sino de los derechos ciudadanos en un marco
democratico.

Con ello se consolidd la concepcion del derecho administrativo de las sociedades
democraticas como el instrumento por excelencia para, por una parte garantizar la
eficiencia de la accion administrativa y la prevalencia de los intereses generales y
colectivos, y por la otra, para asegurar la proteccion del administrado frente a la
Administracion; con lo cual se superd aquella caracterizacion del derecho adminis-
trativo que advertia hace afios Fernando Garrido Fallo, cuando nos indicaba que se
nos presentaba como “un hipocrita personaje de doble faz,” que encerraba una
“oposicion aparentemente irreductible” entre el conjunto de prerrogativas que posee
y que “sitian a la Administracion en un plano de desigualdad y favor en sus relacio-
nes con los particulares”; y el conjunto de derechos y garantias de estos, que lo lle-
vaban azzregular lo que llam6 “la mas acabada instrumentacion técnica del Estado
liberal.”

Ese juego dialéctico entre esos dos puntos extremos contrapuestos: por una parte,
los poderes y las prerrogativas administrativas de la Administracion, y por la otra,
los derechos y las garantias de los administrados, es lo que ha permitido, como lo
apunté Marcel Waline también hace unos buenos afos, que por una parte se evite el
inmovilismo y la impotencia de la Administracion, y por la otra, se evite la tirania. **
La existencia o no del mencionado equilibrio, o la existencia de un acentuado desba-
lance o desequilibro entre los dos extremos, es lo que resulta del modelo politico en
el cual se mueve y aplica el derecho administrativo. Y de alli que mas democratico
sera el derecho administrativo solo si el equilibrio es acentuado; y menos democrati-
co sera si su regulacion se limita s6lo a satisfacer los requerimientos del Estado,
ignorando o despreciando el otro extremo, es decir, el de las garantias y derechos
ciudadanos.

El reto del derecho administrativo, como derecho del Estado, por tanto, esta en
lograr y asegurar el equilibrio mencionado para que el Estado esté configurado no
s0lo como un Estado de derecho sino como un Estado democratico, lo cual solo es
posible si el mismo asegura efectivamente el control del ejercicio del poder. Sin
dicho control, el derecho administrativo no pasa de ser un derecho del Poder Ejecu-
tivo o de la Administracion Publica, montado sobre un desequilibrio o desbalance,

21  Véase Eduardo Garcia de Enterria, La lucha contra las inmunidades de poder en el derecho adminis-
trativo, Madrid 1983.

22 Véase Fernando Garrido Falla, “Sobre el derecho administrativo”, en Revista de Administracion Publi-
ca, N° 7, Instituto de Estudios Politicos, Madrid 1952, p. 223.

23 Véase Marcel Waline, Droit administratif, Paris, 1963, p. 4.
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en el cual las prerrogativas y poderes de la Administracion pudieran predominar en
el contenido de su regulacion.

\Y%

Pero para que el equilibrio se logre y sea efectivo, es evidente que no bastan las
declaraciones formales en las Constituciones, ni que el derecho administrativo se
haya llegado a constitucionalizar efectivamente, como ha ocurrido por ejemplo en
Colombia y Venezuela Las Constituciones de nuestros paises son ejemplos de dicho
proceso, estando incluso imbuidas del mencionado postulado del equilibrio en la
relacion Administracion-administrados, dando cabida a un conjunto de previsiones
para asegurarlo, regulando la actuacion de la Administracion y protegiendo en para-
lelo los derechos e intereses de las personas, pero sin el sacrificio o menosprecio de
los intereses particulares, a pesar de la prevalencia de los intereses generales o co-
lectivos.

En este campo se destaca, por ejemplo, la norma de la Constitucion colombiana
que regula la funcion administrativa, y que declara que la misma: “esta al servicio de
los intereses generales y se desarrolla con fundamento en los principios de igualdad,
moralidad, eficacia, economia, celeridad, imparcialidad y publicidad, mediante la
descentralizacion, la delegacion y la desconcentracion de funciones” (Art. 209);
pero ello, a la vez, dentro del marco de una Constitucion garantista de los individuos
ante el Estado, que asegura, por ejemplo, la vigencia de la garantia del debido pro-
ceso no solo a las actuaciones judiciales sino también en los procedimientos admi-
nistrativos (Art. 29), y erige el principio de la buena fe como principio fundamental
a cuyos postulados deben ceiiirse “las actuaciones de los particulares y de las autori-
dades publicas,” debiendo siempre presumirsela “en todas las gestiones que aquéllos
adelanten ante éstas” (art. 83). Ello, sin duda, apunta hacia la proteccion de los ad-
ministrados frente a la Administracion, presumiéndose el principio de la libertad
antes que la regulacion, lo que se refuerza con normas como la del articulo 84, que
establece como principio que: “Cuando un derecho o una actividad hayan sido re-
glamentados de manera general, las autoridades publicas no podran establecer ni
exigir permisos, licencias o requisitos adicionales para su ejercicio”; lo que se com-
plementa con el articulo 333, que al regular la actividad econdmica y la iniciativa
privada como "libres, dentro de los limites del bien comin”, agrega que “para su
ejecucion nadie podra exigir permisos previos ni requisitos, sin autorizacion de ley.”

La Constitucion de Venezuela, por su lado, también estd imbuida del mismo pos-
tulado del equilibrio en la relacion Administracion-administrado, destacandose, por
ejemplo, la norma que al regular a la Administraciéon Publica, declara que la misma
“esta al servicio de los ciudadanos, y se fundamenta en los principios de honestidad,
participacién, celeridad, eficacia, eficiencia, transparencia, rendiciéon de cuenta y
responsabilidad en el ejercicio de la funcidén publica, con sometimiento pleno a la
ley y al derecho” (art. 141); garantizandose igualmente a aquellos, el debido proce-
0, no sélo en las actuaciones judiciales sino en los procedimientos administrativos
(art. 49). Pero la Constitucion venezolana va mads alla, y establece las regulaciones
fundamentales relativas a la actuacion del Estado como gestor del interés general en
relacion con los particulares o administrados, y en particular, en su actuacion admi-
nistrativa; constitucionalizando todo el régimen fundamental del derecho administra-
tivo. Asi, por ejemplo, la Constitucion garantiza a los ciudadanos el derecho a ser
informados oportuna y verazmente por la Administracion Publica sobre el estado de
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las actuaciones en que estén directamente interesados, y a conocer las resoluciones
definitivas que se adopten sobre el particular; e igualmente garantiza a los ciudada-
nos el acceso a los archivos y registros administrativos, sin perjuicio de los “limites
aceptables dentro de una sociedad democratica” (Art. 143). La Constitucion garanti-
za ademas, que los funcionarios publicos “estan al servicio del Estado y no de par-
cialidad alguna”, incluso disponiendo que “su nombramiento o remocion no podran
estar determinados por la afiliacion u orientacion politica” (Art. 145).

VI

Pero es evidente que sea cual fuere la forma de redaccion de la Constitucion so-
bre la nocion del Estado democratico de derecho y la extension del proceso de cons-
titucionalizacion del derecho administrativo, ello no es suficiente para que el equili-
brio entre el poder del Estado y los derechos ciudadanos sea efectivo.

Es en realidad, la practica politica del gobierno la que pondra de manifiesto si un
Estado conformado constitucionalmente como un Estado de derecho, realmente se
conduce como tal en su funcionamiento y actuacion, y si el derecho administrativo
aplicado al mismo obedece o no efectivamente a parametros democraticos. Basta
estudiar el caso venezolano para constatar que el “Estado democratico y social de
derecho y de justicia” tal como lo define el articulo 2 de la Constitucion, en la prac-
tica politica del gobierno autoritario que se apoderé de la Republica desde 1999,*
no es tal, es decir, no es un Estado democratico, ni Social, ni de derecho ni de Justi-
cia, y mas bien es un Estado Totalitario, donde el poder esta totalmente concentrado,
tanto desde el punto de vista politico y econdémico, el cual, ademas de haber empo-
brecido aun mas al pais, no estd realmente sometido al derecho, cuyas normas se
ignoran y desprecian; o se mutan o amoldan a discrecion por los gobernantes; ni esta
sometido a control judicial alguno, por la sumision del Poder Judicial al Poder Eje-
cutivo. Por todo ello, se lo puede caracterizar mas bien como un “Estado de la injus-
ticia” todo lo cual afecta tremendamente al derecho administrativo.

Y es que si algo es definitivo en esta perspectiva, es que el derecho administrati-
vo no es, ni puede ser independiente de la actuacion del gobierno, sea que del mis-
mo resulte en un modelo politico de Estado autoritario o de Estado democratico. Y
para identificar dicho modelo por supuesto no podemos acudir a etiquetas o a defi-
niciones constitucionales, sino a la practica politica del gobierno.

Un Estado autoritario sera el resultado de la actuacion de un gobierno autoritario,
y en el mismo, lejos de haber un equilibrio entre los poderes de la Administracion y
los derechos de los particulares, lo que existe es mas bien un marcado desequilibrio
a favor del régimen de la Administracion, con pocas posibilidades de garantia de los
derechos de los particulares frente a su actividad.

En cambio, el equilibrio antes mencionado sélo tiene posibilidad de pleno desa-
rrollo en Estados con gobiernos democraticos, donde la supremacia constitucional
esté asegurada, donde la separacion y distribucion del Poder sea el principio medu-

24  Véase Allan R. Brewer-Carias, Authoritarian Government vs. The Rule of Law, Lectures and Essays
(1999-2014) on the Venezuelan Authoritarian Regime Established in Contempt of the Constitution,
Fundacion de Derecho Publico, Editorial Juridica Venezolana, Caracas 2014.
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lar de la organizacion del Estrado, donde el ejercicio del Poder Publico pueda ser
efectivamente controlado judicialmente y por los otros medios dispuestos en la
Constitucion, y donde los derechos de los ciudadanos sean garantizados por un Po-
der Judicial independiente y auténomo. Nada de ello se encuentra en los Estados
con un régimen de gobierno autoritario, asi sus gobernantes hayan podido haber sido
electos, y se arropen con el lenguaje a veces florido de los textos constitucionales.

VII

En todo caso, en el devenir del derecho administrativo y como resultado del mo-
vimiento pendular que entre los extremos de su regulacion se ha producido por la
existencia de gobiernos mas o menos democraticos, ha sido precisamente el desarro-
llo y consolidacion de la democracia como régimen politico el que ha condicionado
mas al derecho administrativo contemporaneo, asegurandole un desarrollo extraor-
dinario, como precisamente ocurrié en las ultimas décadas en muchos de nuestros
paises; y que ademas de haberse manifestado en su constitucionalizacion, dio origen
a nuevas disposiciones legislativas como por ejemplo las contenidas en las leyes de
procedimiento administrativo, las cuales ademas de regular y formalizar la actividad
administrativa, establecen expresamente el contrapeso de la garantia de los derechos
ciudadanos.”

Esas leyes, en efecto, se dictaron no sélo en interés de la Administracion y del in-
terés general que gestiona, sino ademas, en interés de los administrados, lo que in-
cluso se declara en el propio texto de las propias leyes, como es el caso del Codigo
Contencioso Administrativo de Colombia de 2011, en el cual se dispone que su fina-
lidad es precisamente: “proteger y garantizar los derechos y libertades de las perso-
nas, la primacia de los intereses generales, la sujecion de las autoridades a la Consti-
tucién y demas preceptos del ordenamiento juridico, el cumplimiento de los fines
estatales, el funcionamiento eficiente y democratico de la administracion, y la obser-
vancia de los deberes del Estado y de los particulares™ (art. 1); y en el caso de la
reciente Ley sobre Procedimiento Administrativo de Republica Dominicana de 2012
que también comienza sefialando en su articulo 1°, que la misma “tiene por objeto
regular los derechos y deberes de las personas en sus relaciones con la Administra-
cion Publica, los principios que sirven de sustento a esas relaciones y las normas de
procedimiento administrativo que rigen a la actividad administrativa.”

Mucho antes, incluso, la Ley General de la Administracion Publica de Costa Ri-
ca, también precisd que el procedimiento administrativo se debe desarrollar “con
respeto para los derechos subjetivos e intereses legitimos del administrado”(art. 10,1
y 214,1); y en la Ley de Procedimiento Administrativo de Honduras se indico que el
procedimiento se regula “como garantia de los derechos de los particulares frente a
la actividad administrativa,” lo que también se expresa en la Ley de Procedimientos
Administrativos del Peru (art. III).

De todas esas normas resulta que un elemento central de la finalidad del proce-
dimiento administrativo es precisamente, ademas de asegurar el adecuado funcio-

25  Véase Allan R. Brewer—Carias, Principios del procedimiento administrativo en América Latina, Uni-
versidad del Rosario, Colegio Mayor de Nuestra Sefiora del Rosario, Editorial Legis, Bogota 2003.
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namiento de la Administracioén, garantizar la satisfaccion y proteccion de los dere-
chos de los particulares. En Venezuela esos mismos principios sin duda orientaron
la regulacion del procedimiento administrativo durante la ég)oca democratica en la
Ley Organica de Procedimientos Administrativos de 1982, pero sin embargo, la
practica autoritaria del gobierno los ha hecho ilusorios, llegando el gobierno incluso
al absurdo, hace unos afos, de proponer en la rechazada reforma constitucional de
2007, la eliminacion formal del postulado constitucional de que "la Administracion
Publica esté al servicio de los ciudadanos" (art. 141).”

En todo caso, precisamente por la practica politica del gobierno autoritario, el ré-
gimen autoritario venezolano se ha dado el Iujo de incluir a granel normas formal-
mente garantistas en leyes recientes, que en paralelo contienen el desprecio mas
absoluto a los derechos individuales. Basta hacer referencia, sobre esta contradic-
cion, a los principios sobre el procedimiento administrativo formalmente incorpora-
dos en la legislacion, pero en la practica, totalmente olvidado por la Administracion,
y mas si no se puede controlar la conducta de los funcionarios por la ausencia real
de control judicial contencioso administrativo, dada la sujecion de los tribunales al
poder.

En ese panorama, por ejemplo, ;de qué sirve que las leyes declaren principios, si
no tienen efectividad ni puede controlarse su ejecucion? Basta un ejemplo, referido
a una de las leyes que mas ha atentado ultimamente contra el derecho al ejercicio de
la libertad econémica y del trabajo, como es la Ley de Costos y Precios,” reguladora
de una intervencion extrema en la actividad econémica, que asigna poderes draco-
nianos a los funcionarios controladores, hasta permitirles decidir la intervencion y
clausura administrativa de establecimientos comerciales por sobrepasar un margen
de ganancia arbitrariamente establecido; pero en la cual se declara que los procedi-
mientos contemplados en la misma se rigen especificamente por los principios de
“publicidad, direccion e impulsion de oficio (oficialidad), primacia de la realidad
(verdad material), libertad probatoria, lealtad y probidad procesal, notificacion tni-
ca” (art. 49), a los que deben agregarse los principios declarados en la Constitucion
sobre la conducta general de la Administracién que son los “principios de honesti-
dad, participacion, celeridad, eficacia, eficiencia, transparencia, rendicion de cuentas
y responsabilidad en el ejercicio de la funcion piblica, con sometimiento pleno a la
ley y al derecho” (art. 141); y en las leyes, como la Ley Orgénica de Procedimientos
Administrativos, que son los principios de “celeridad, economia, sencillez, eficacia,
e imparcialidad “(art. 30); la Ley de Simplificacion de Tramites Administrativos de
1999, reformada en 2008, que son los principios de “simplicidad, transparencia,
celeridad, eficacia, eficiencia, rendicion de cuentas, solidaridad, presuncion de bue-

26  Véase Allan R. Brewer—Carias, El derecho administrativo y la Ley Orgdnica de Procedimientos Admi-
nistrativos. Principios del Procedimiento Administrativo, Editorial Juridica Venezolana, 6* edicion am-
pliada, Caracas 2002.

27  Véase Allan R. Brewer—Carias, Hacia la consolidacion de un Estado Socialista, Centralista, Policial y
Militarista. Comentarios sobre el alcance y sentido de las propuestas de reforma constitucional 2007,
Editorial Juridica Venezolana, Caracas 2007, pp. 31 ss.; La Reforma Constitucional de 2007 (Inconsti-
tucionalmente sancionada por la Asamblea nacional el 2 de noviembre de 2007), Editorial Juridica
Venezolana, Caracas 2007, pp. 50 ss.

28  Véase en Gaceta Oficial N° 39.715 del 18 de julio de 2011.
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na fe del interesado o interesada, responsabilidad en el ejercicio de la funcién publi-
ca, desconcentracion en la toma de decisiones por parte de los 6rganos de direccion
y su actuacion debe estar dirigida al servicio de las personas”; y la Ley Orgénica de
la Administracién Publica de 2001, reformada en 2008, que son "los principios de
economia, celeridad, simplicidad, rendicion de cuentas, eficacia, eficiencia, propor-
cionalidad, oportunidad, objetividad, imparcialidad, participacion, honestidad, acce-
sibilidad, uniformidad, modernidad, transparencia, buena fe, paralelismo de la forma
y responsabilidad en el ejercicio de la misma, con sometimiento pleno a la ley y al
derecho, y con supresion de las formalidades no esenciales” (art. 10).

A nivel de principios formalmente declarados en la legislacion, por tanto, podria
concluirse que no habria en el derecho comparado un derecho administrativo mas
“garantista y democratico” que el venezolano; lo que sin embargo lo desmiente la
realidad de la accion de la Administracion, caracterizada por la ausencia de control
de cualquier tipo, lo que la hace el reino de la arbitrariedad.

VIII

De todo lo anterior resulta evidente que cuando se habla de Estado democratico
de derecho, y en el mismo, del derecho administrativo como derecho de la democra-
cia, ésta tiene que existir real y efectivamente y no so6lo en el papel de las Constitu-
ciones y de las leyes, sino en la practica de la accion del gobierno que origine un
sistema politico en el cual ademas de todos los derechos y garantias constitucionales
generalmente conocidos (politicos, individuales, sociales, economicos, culturales,
ambientales), se garantice efectivamente el derecho ciudadano a la Constitucion y a
su supremacia constitucional, es decir el derecho ciudadano a la propia democra-
cia,” y el derecho de poder ejercer el control sobre las actividades gubernamentales,
que hasta cierto punto son tan politicos como los clasicos derechos al sufragio, al
desempefio de cargos publicos, a asociarse en partidos politicos y, mas recientemen-
te, el derecho a la participacion politica.

Estos derechos que son nuevos sélo en su enunciado, derivan de la comprension
cabal de lo que significa un régimen democratico, que sélo es aquél donde concu-
rren una serie de elementos esenciales que por lo demas derivan de la Carta Demo-
cratica Interamericana de 2001, y que son los derechos: 1) al respeto a los derechos
humanos y las libertades fundamentales; 2) al acceso al poder y su ejercicio con
sujecion al Estado de derecho; 3) a la celebracion de elecciones periddicas, libres,
justas y basadas en el sufragio universal y secreto, como expresion de la soberania
del pueblo; 4) al régimen plural de partidos y organizaciones politicas y 5) a la sepa-
racion e independencia de los poderes publicos (art. 3).

No hay ni puede haber democracia si el ciudadano no tiene garantizado su dere-
cho politico a la efectividad de esos elementos esenciales, que es lo que permite en
definitiva distinguir un Estado democratico de derecho de un Estado de régimen
autoritario. En este, a pesar de todas sus etiquetas constitucionales, esos derechos o

29  Véase Allan R. Brewer—Carias, “Prélogo: Sobre el derecho a la democracia y el control del poder”, al
libro de Asdrubal Aguiar, El derecho a la democracia. La democracia en el derecho y la jurispruden-
cia interamericanos. La libertad de expresion, piedra angular de la democracia, Editorial Juridica Ve-
nezolana, Caracas 2008, pp. 19 ss.



TRATADO DE DERECHO CONSTITUCIONAL. TOMO XV: ESTADO TOTALITARIO 31

elementos esenciales no pueden ser garantizados, por la ausencia de controles al
ejercicio del poder, aun cuando pueda tratarse de Estados en los cuales los gobiernos
puedan haber tenido su origen en alglin ejercicio electoral.

Entre todos esos derechos politicos a la democracia, esta por supuesto, el dere-
cho a la separacion de poderes, que implica el derecho a ejercer el control del poder.
Ello ademas, es lo que permite que se puedan materializar otros derechos politicos
del ciudadano en una sociedad democratica, identificados en la misma Carta Demo-
cratica Interamericana como componentes fundamentales de la democracia, como
son los derechos a: 1) la transparencia de las actividades gubernamentales; 2) la
probidad y la responsabilidad de los gobiernos en la gestion publica; 3) el respeto de
los derechos sociales; 4) el respeto de la libertad de expresion y de prensa; 5) la
subordinacion constitucional de todas las instituciones del Estado a la autoridad civil
legalmente constituida y 6) el respeto al Estado de derecho de todas las entidades y
sectores de la sociedad (art. 4).

IX

Entre esos derechos se destaca el derecho a la separacion de poderes, materiali-
zado en el derecho al control del poder, que es el fundamento del propio derecho
administrativo en una sociedad democratica, pues es precisamente el elemento fun-
damental para garantizar el necesario equilibro mencionado entre los poderes y pre-
rrogativas de la Administracion del Estado y los derechos ciudadanos. En definitiva,
solo controlando al Poder es que puede haber elecciones libres y justas; pluralismo
politico; efectiva participacion democratica en la gestion de los asuntos publicos;
transparencia administrativa en el ejercicio del gobierno; rendicion de cuentas por
parte de los gobernantes; sumision efectiva del gobierno a la Constitucion y las le-
yes; efectivo acceso a la justicia; y real y efectiva garantia de respeto a los derechos
humanos. De lo anterior resulta, por tanto, que s6lo cuando existe un sistema de
control efectivo del poder es que puede haber democracia, y solo en esta es que los
ciudadanos pueden encontrar asegurados sus derechos debidamente equilibrados
con los poderes Publicos, y solo en ese marco es que es posible el desarrollo de un
derecho administrativo de base democratica.

Ese derecho a la separacion e independencia de los Poderes Publicos, que es lo
que puede permitir el control del poder estatal por el poder estatal mismo, como
pilar fundamental en la organizacion del Estado democratico constitucional, por
supuesto exige no sélo que los Poderes del Estado tengan real independencia y au-
tonomia, sino que la misma esté garantizada.

Para ello, de nuevo, no bastan las declaraciones constitucionales y ni siquiera la
sola existencia de elecciones, siendo demasiadas las experiencias en el mundo con-
temporaneo de toda suerte de tiranos que usaron el voto popular para acceder al
poder, y que luego, mediante su ejercicio incontrolado, desmantelar la democracia y
desarrollar gobiernos autoritarios, contrarios al pueblo, que acabaron con la propia
democracia y con todos sus elementos,”® comenzando por el irrespeto a los derechos

30  Véase Allan R. Brewer-Carias, Dismantling Democracy. The Chavez Authoritarian Experiment, Cam-
bridge University Press, New York 2010.
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humanos. Situacion que por lo demas ha sido la de Venezuela, donde se ha arraiga-
do un gobierno autoritario partiendo de elementos que se insertaron en la misma
Constitucion de 1999.%

En ella, en efecto, a pesar de establecerse una peta division del poder publico en
Legislativo, Ejecutivo, Judicial, Ciudadano y Electoral, se dispuso el germen de la
concentracion del poder en manos de la Asamblea Nacional y, consecuencialmente,
del Poder Ejecutivo que la controla politicamente, con lo cual, progresivamente, los
otros Poderes Publicos, y particularmente el Poder Judicial®, el Poder Ciudadano y
el Poder Electoral” han quedado sometidos a la voluntad del Ejecutivo. Por ello en
noviembre de 1999, atn antes de que la Constitucion se sometiera a referendo apro-
batorio, adverti que si la Constitucion se aprobaba, ello iba a implicar la implanta-
cion en Venezuela, de:

“un esquema institucional concebido para el autoritarismo derivado de la
combinacion del centralismo del Estado, el presidencialismo exacerbado, la
democracia de partidos, la concentracion de poder en la Asamblea y el milita-
rismo, que constituye el elemento central disefiado para la organizacion del po-
der del Estado.”

En mi opinién —agregaba—, esto no era lo que en 1999 se requeria para el perfec-
cionamiento de la democracia; la cual al contrario, se debid basar “en la descentrali-
zacion del poder, en un presidencialismo controlado y moderado, en la participacion

31  Véase los comentarios criticos a la semilla autoritaria en la Constitucion de 1999, en Allan R. Brewer—
Carias, Debate Constituyente (Aportes a la Asamblea Nacional Constituyente), Tomo III (18 octubre—
30 noviembre 1999), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas, 1999, pp.
311-340; “Reflexiones criticas sobre la Constitucion de Venezuela de 1999,” en el libro de Diego Vala-
dés, Miguel Carbonell (Coordinadores), Constitucionalismo Iberoamericano del Siglo XXI, Camara de
Diputados. LVII Legislatura, Universidad Nacional Auténoma de México, México 2000, pp. 171-193;
en Revista de Derecho Publico, N° 81, Editorial Juridica Venezolana, Caracas, enero—marzo 2000, pp.
7-21; en Revista Facultad de Derecho, Derechos y Valores, Volumen III N° 5, Universidad Militar
Nueva Granada, Santafé de Bogota, D.C., Colombia, Julio 2000, pp. 9-26; y en el libro La Constitucion
de 1999, Biblioteca de la Academia de Ciencias Politicas y Sociales, Serie Eventos 14, Caracas, 2000,
pp- 63-88.

32 Véase Allan R. Brewer—Carias, “La progresiva y sistematica demolicion de la autonomia en indepen-
dencia del Poder Judicial en Venezuela (1999-2004)”, en XXX Jornadas J.M Dominguez Escovar, Es-
tado de derecho, Administracion de justicia y derechos humanos, Instituto de Estudios Juridicos del Es-
tado Lara, Barquisimeto, 2005, pp. 33—174; y “La justicia sometida al poder [La ausencia de indepen-
dencia y autonomia de los jueces en Venezuela por la interminable emergencia del Poder Judicial
(1999-2006)]” en Cuestiones Internacionales. Anuario Juridico Villanueva 2007, Centro Universitario
Villanueva, Marcial Pons, Madrid, 2007, pp. 25-57.

33 Véase Allan R. Brewer—Carias, “El secuestro del Poder Electoral y la confiscacion del derecho a la
participacion politica mediante el referendo revocatorio presidencial: Venezuela 2000-2004,”, en Bole-
tin Mexicano de Derecho Comparado, Instituto de Investigaciones Juridicas, Universidad Nacional Au-
tonoma de México, N° 112. México, enero—abril 2005 pp. 11-73; La Sala Constitucional versus el Es-
tado Democrdtico de Derecho. El secuestro del poder electoral y de la Sala Electoral del Tribunal Su-
premo y la confiscacion del derecho a la participacion politica, Los Libros de El Nacional, Coleccion
Ares, Caracas, 2004, 172 pp.
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politica para balancear el poder del Estado y en la sujecion de la autoridad militar a
la autoridad civil”**.

La dependencia de todos los 6rganos de control respecto de la Asamblea Nacio-
nal, ha sido lo que origind la abstencion total de los 6rganos de control de ejercer las
potestades que le son atribuidas, y con ello, la practica politica de concentracion
total del poder en manos del Ejecutivo, dado el control politico partidista que éste
ejerce sobre la Asamblea Nacional, y por tanto la configuracion de un modelo poli-
tico autoritario. A consolidar ese sometimiento de todos los poderes al Ejecutivo,
ademas, contribuy6 la exacerbacion del presidencialismo que la Constitucion de
1999 impuso con la extension del periodo presidencial a seis afios; con la consagra-
cion de la reeleccion presidencial continua e indefinida en una Enmienda Constitu-
cional aprobada en 2009, y con la posibilidad de la delegacion legislativa sin limi-
tes en manos del Ejecutivo, lo que efectivamente ha ocurrido en la practica legislati-
va desde 2000, mediante sucesivas leyes habilitantes (Art. 203), de manera que toda
la legislacion basica del pais durante los ultimos quince afios ha sido establecida por
decretos leyes sin consulta popular alguna.

Ha sido todo este sistema de ausencia de autonomia y de independencia de los
poderes del Estado respecto del Ejecutivo Nacional, lo que ha eliminado toda posi-
bilidad real de asegurar un equilibrio entre el poder de la Administracion del Estado
y los derechos ciudadanos, siendo dificil por tanto poder identificar a la Administra-
cion Publica como entidad al servicio de estos, los cuales lamentablemente ahora
solo pueden entrar en relacion con la misma en dos formas: por una parte, los que
son privilegiados del poder, como consecuencia de la pertenencia politica al régimen
0 a su partido unico, con todas las prebendas y parcialidades de parte de los funcio-
narios; y por otra parte, los que como marginados del poder acuden a la Administra-
cion por necesidad ciudadana, a rogar las mas elementales actuaciones publicas,
como es por ejemplo solicitar autorizaciones, licencias, permisos o habilitaciones,
las cuales no siempre son atendidas y mas bien tratadas como si lo que se estuviera
requiriendo fueran favores y no derechos o el cumplimiento de obligaciones publi-
cas. En ambas situaciones, lamentablemente, el equilibrio entre poderes del Estado y
derechos ciudadanos de los administrados ha desaparecido, sin que existan elemen-
tos de control para restablecerlo: se privilegia y se margina, como producto de una
discriminacion politica antes nunca vista, sin posibilidad alguna de control.

En ese marco, el derecho administrativo formalmente concebido para la demo-
cracia, en la practica paso a ser un instrumento mas del autoritarismo.

X

Bajo otro angulo, y también como parte del derecho ciudadano a la separacion de
poderes y como parte del derecho a la democracia, que es lo que puede dar origen a

34 Documento de 30 de noviembre de 1999. V. en Allan R. Brewer—Carias, Debate Constituyente (Aportes
a la Asamblea Nacional Constituyente), Tomo III, Fundacion de Derecho Publico, Editorial Juridica
Venezolana, Caracas, 1999, p. 339.

35  Véase Allan R. Brewer-Carias, “El Juez Constitucional vs. La alternabilidad republicana (La reeleccion

continua e indefinida), en Revista de Derecho Publico, N° 117, (enero-marzo 2009), Caracas 2009, pp.
205-211.
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un derecho administrativo democratico, esta en particular el derecho ciudadano a la
independencia y autonomia de los jueces que tienen que estar garantizadas en cual-
quier Estado democratico de derecho; siendo el control judicial del poder la piedra
angular del equilibrio mencionado que debe asegurar el derecho administrativo en
un Estado democratico de derecho.

Y de nuevo, en este campo, para calibrar su existencia, no podemos atenernos a
las etiquetas constitucionales: Por ejemplo, el principio de la independencia y auto-
nomia del Poder Judicial estd declarado en el articulo 254 de la Constitucion vene-
zolana de 1999, pero como letra muerta pues la base fundamental para asegurarlas
esta en las normas relativas al ingreso de los jueces a la carrera judicial y a su per-
manencia y estabilidad en los cargos, que no se cumplen y nunca se han cumplido
en los tres lustros de vigencia del texto fundamental. Pero el que lea las normas
constitucionales, sin embargo, se maravillara de encontrar que el articulo 255 de la
Constitucion, en cuanto a la carrera judicial, que dice que el ingreso a la misma y el
ascenso de los jueces solo se puede hacer mediante concursos publicos de oposicion
que aseguren la idoneidad y excelencia de los participantes, debiendo ademas la ley
garantizar la participacion ciudadana en el procedimiento de seleccion y designacion
de los jueces. Sin embargo, nunca, durante la vigencia de la Constitucion, se han
desarrollado esos concursos, en esa forma.

Pero ademads, en cuanto a la estabilidad de los jueces, dice la Constitucion que
los mismos s6lo pueden ser removidos o suspendidos de sus cargos mediante juicios
disciplinarios llevados a cabo por jueces disciplinarios (art. 255); pero tampoco en
ese case ello jamas se ha implementado, y a partir de 1999, ** mas bien se regularizo,
en una ilegitima transitoriedad constitucional, la existencia de una Comision de
Funcionamiento del Poder Judicial creada ad hoc para “depurar” el poder judicial. ¥’
Esa Comision, durante mas de 10 afios destituyd materialmente a casi todos los jue-
ces del pais, discrecionalmente y sin garantia alguna del debido proceso, los cuales
fueron reemplazados por jueces provisorios o temporales,*® por supuesto dependien-

36  Véase nuestro voto salvado a la intervencion del Poder Judicial por la Asamblea Nacional Constituyente
en Allan R. Brewer—Carias, Debate Constituyente, (Aportes a la Asamblea Nacional Constituyente),
Tomo I, (8 agosto—8 septiembre), Caracas 1999; y las criticas formuladas a ese proceso en Allan R.
Brewer—Carias, Golpe de Estado y proceso constituyente en Venezuela, Universidad Nacional Autono-
ma de México, México, 2002.

37  Véase Allan R. Brewer—Carias, “La justicia sometida al poder y la interminable emergencia del poder
judicial (1999-2006)”, en Derecho y democracia. Cuadernos Universitarios, Organo de Divulgacion
Académica, Vicerrectorado Académico, Universidad Metropolitana, Afio II, N° 11, Caracas, septiembre
2007, pp. 122-138.

38 La Comision Interamericana de Derechos Humanos también lo registré en el Capitulo IV del Informe
que rindi6 ante la Asamblea General de la OEA en 2006, que los “casos de destituciones, sustituciones y
otro tipo de medidas que, en razon de la provisionalidad y los procesos de reforma, han generado difi-
cultades para una plena vigencia de la independencia judicial en Venezuela” (parrafo 291); destacando
aquellas “destituciones y sustituciones que son sefialadas como represalias por la toma de decisiones
contrarias al Gobierno” (parrafo 295 ss.); concluyendo que para 2005, segun cifras oficiales, “el 18,30%
de las juezas y jueces son titulares y 81,70% estan en condiciones de provisionalidad” (parrafo 202).

39  En el Informe Especial de la Comision sobre Venezuela correspondiente al alo 2003, la misma también
expreso, que “un aspecto vinculado a la autonomia e independencia del Poder Judicial es el relativo al
caracter provisorio de los jueces en el sistema judicial de Venezuela. Actualmente, la informacion pro-
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tes del poder y sin garantia alguna de estabilidad. Ello, por lo demas, ha continuado
hasta el presente, demoliéndose sistematicamente la autonomia judicial, sin que haya
variado nada la creaciéon en 2011 de unos tribunales de la llamada “Jurisdiccion
Disciplinaria Judicial” que quedo sujeta a la Asamblea Nacional, quien designa a los
“jueces disciplinarios.” *°

Con todo ello, el derecho a la tutela judicial efectiva y al control judicial del po-
der del Estado ha quedado marginado, siendo imposible garantizar efectivamente
equilibrio alguno entre el Estado y su Administracion y los derechos de los ciudada-
nos—administrados; lo que se agrava con la configuracion del Tribunal Supremo de
Justicia de Venezuela como un poder altamente politizado*', y lamentablemente
sujeto a la voluntad del Presidente de la Republica, lo que en la practica ha signifi-
cado la eliminacion de toda la autonomia del Poder Judicial.

Con todo esto, el Poder Judicial ha abandonado su funcion fundamental de servir
de instrumento de control de las actividades de los otros 6rganos del Estado para
asegurar su sometimiento a la ley, habiendo materialmente desaparecido el derecho
ciudadano a la tutela judicial efectiva y al controlar del poder. En esa situacion, por
tanto, es dificil hablar siquiera de posibilidad alguna de equilibrio entre poderes y
prerrogativas del Estado y derechos y garantias ciudadanas, lo que ha sido particu-
larmente grave en el caso de los tribunales contencioso administrativos, precisamen-
te por el hecho de que sus decisiones siempre implican enfrentar el poder, y particu-
larmente, el Poder Ejecutivo. Si esta autonomia no estd garantizada ni la indepen-
dencia esta blindada, el mejor sistema de justicia contencioso administrativa es letra
muerta; y lamentablemente, esto es lo que también ha ocurrido en Venezuela en los
ultimos afios durante el gobierno autoritario.

Ello ha afectado a la Jurisdiccion Contencioso Administrativa, la cual en los ul-
timos quince afios dejo de ser un efectivo sistema para el control de las actuaciones
administrativas, lo que se evidenci6 abiertamente desde 2003 con la lamentable des-
titucion in limine de los magistrados de la Corte Primera de lo Contencioso Admi-
nistrativa con ocasion de un proceso contencioso administrativo de nulidad y ampa-
ro iniciado el 17 de julio de 2003 a solicitud de la Federacion Médica Venezolana en
contra los actos del Alcalde Metropolitano de Caracas, del Ministro de Salud y del
Colegio de Médicos del Distrito Metropolitano de Caracas, por la contratacion in-

porcionada por las distintas fuentes indica que mas del 80% de los jueces venezolanos son “provisiona-
les”. Informe sobre la Situacion de los Derechos Humanos en Venezuela 2003, cit. parr. 161

40  Véase Allan R. Brewer-Carias, “Sobre la ausencia de independencia y autonomia judicial en Venezuela,
a los doce afos de vigencia de la constitucion de 1999 (O sobre la interminable transitoriedad que en
fraude continuado a la voluntad popular y a las normas de la Constitucion, ha impedido la vigencia de la
garantia de la estabilidad de los jueces y el funcionamiento efectivo de una “jurisdiccion disciplinaria
judicial”), en Independencia Judicial, Coleccion Estado de Derecho, Tomo I, Academia de Ciencias Po-
liticas y Sociales, Acceso a la Justicia org., Fundacion de Estudios de Derecho Administrativo (Funeda),
Universidad Metropolitana (Unimet), Caracas 2012, pp. 9-103.

41  Véase lo expresado por el magistrado Francisco Carrasqueiio, en la apertura del afio judicial en enero de
2008, al explicar que: “no es cierto que el ejercicio del poder politico se limite al Legislativo, sino que
tiene su continuacioén en los tribunales, en la misma medida que el Ejecutivo", dejando claro que la
"aplicacion del Derecho no es neutra y menos aun la actividad de los magistrados, porque segun se dice
en la doctrina, deben ser reflejo de la politica, sin vulnerar la independencia de la actividad judicial". V.
en El Universal, Caracas, 29-01-2008.
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discriminada de médicos extranjeros no licenciados para ejercer la medicina en el
pais; todo en violacion de la Ley de Ejercicio de la Medicina, para atender el desa-
rrollo de un importante programa asistencial de salud en los barrios de Caracas.

La Federacion Médica Venezolana considerd que la actuacion publica era dis-
criminatoria y violatoria de los derechos de los médicos venezolanos (derecho al
trabajo, entre otros) a ejercer su profesion médica, al permitir a médicos extranjeros
ejercerla sin cumplir con las condiciones establecidas en la Ley. Por ello la federa-
cion intentd la accion de nulidad y amparo, en representacion de los derechos colec-
tivos de los médicos venezolanos, solicitando su proteccion.* Un mes después, el 21
de agosto de 2003, la Corte Primera dict6 una medida cautelar de amparo conside-
rando que habia suficientes elementos en el caso que hacian presumir la violacién
del derecho a la igualdad ante la ley de los médicos venezolanos, ordenando la sus-
pension temporal del programa de contratacion de médicos cubanos, y ordenando al
Colegio de Médicos del Distrito Metropolitano sustituir los médicos cubanos ya
contratados sin licencia por médicos venezolanos o médicos extranjeros con licencia
para ejercer la profesion en Venezuela. *

La respuesta gubernamental a esta decision preliminar de caracter cautelar, que
tocaba un programa social muy sensible para el gobierno, fue el anuncio ptblico del
Ministro de Salud, del Alcalde metropolitano y del propio Presidente de la Republi-
ca en el sentido de que la medida cautelar dictada no iba a ser acatada en forma al-
guna;** anuncios que fueron seguidos de varias decisiones gubernamentales:

La Sala Constitucional del Tribunal Supremo de Justicia, controlada por el Eje-
cutivo, adopto la decision de avocarse al caso decidido por la Corte Primera de lo
Contencioso Administrativo, y usurpando competencias en la materia, declar6 la
nulidad del amparo cautelar decidido por esta. A ello siguié que un grupo de agentes
de la policia politica (DISIP) allané la sede de la Corte Primera, después de detener
a un escribiente o alguacil de la misma por motivos futiles; el Presidente de la Re-
publica, entre otras expresiones usadas, se refirid al Presidente de la Corte Primera
como “un bandido;”* y unas semanas después, la Comision Especial Judicial del
Tribunal Supremo de Justicia, sin fundamento legal alguno, destituy6 a los cinco
magistrados de la Corte Primera, la cual fue intervenida.*® A pesar de la protesta de
los Colegios de Abogados del pais e incluso de la Comision Internacional de Juris-

42 Véase Claudia Nikken, “El caso “Barrio Adentro”: La Corte Primera de lo Contencioso Administrativo
ante la Sala Constitucional del Tribunal Supremo de Justicia o el avocamiento como medio de amparo
de derechos e intereses colectivos y difusos,” en Revista de Derecho Publico, N° 93-96, Editorial Juri-
dica Venezolana, Caracas, 2003, pp. 5 ss.

43 Véase la decision de 21 de agosto de 2003 en Revista de Derecho Publico, N° 93-96, Editorial Juridica
Venezolana, Caracas, 2003, pp. 445 ss.

44  El Presidente de la Republica dijo: “Vayanse con su decision no sé para donde, la cumpliran ustedes en
su casa si quieren...”, en el programa de TV A4l6 Presidente, N° 161, 24 de Agosto de 2003.

45  Discurso publico, 20 septiembre de 2003.

46  Véase la informacion en El Nacional, Caracas, Noviembre 5, 2003, p. A2. En la misma pagina el Presi-
dente destituido de la Corte Primera dijo: “La justicia venezolana vive un momento tenebroso, pues el
tribunal que constituye un ultimo resquicio de esperanza ha sido clausurado”.
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tas;'’ el hecho es que la Corte Primera permaneci6 cerrada sin jueces por mas de
diez meses,*” tiempo durante el cual simplemente no hubo justicia contencioso ad-
ministrativa en el pais.

Esa fue la respuesta gubernamental a un amparo cautelar dictado por el juez con-
tencioso administrativo competente respecto de un programa gubernamental sensi-
ble; respuesta que fue dada y ejecutada a través de organos judiciales controlados
politicamente. Ello, por supuesto, lamentablemente significd no sélo que los jueces
que fueron luego nombrados para reemplazar a los destituidos comenzaron a enten-
der como debian comportarse en el futuro frente al poder; sino que condujo a la
abstencion progresiva de todo control contencioso administrativa de las acciones
gubernamentales. La Jurisdiccion contencioso administrativa en Venezuela, de rai-
gambre y jerarquia constitucional, simplemente hoy no existe en la practica.

Y para que quedara claro, la demanda que intentaron los jueces contencioso ad-
ministrativo destituidos ante la Comision Interamericana de Derechos Humanos por violacién
a sus garantias constitucionales judiciales, a pesar de que fue decidida por la Corte Interamericana
de Derechos Humanos, en 2008, condenando al Estado,*’ de nada sirvi6 sino para que la
Sala Constitucional del Tribunal Supremo, en sentencia N° 1.939 de 12 de diciem-
bre de 2008, citando como precedente una sentencia del Tribunal Superior Militar
del Pert de 2002, declarara la sentencia del tribunal internacional como “inejecuta-
ble” en Venezuela, solicitando al Ejecutivo que denunciara la Convencién America-
na de Derechos Humanos que supuestamente habia usurpado los poderes del Tribu-
nal Supremo, lo que el Ejecutivo cumplié cabalmente en 2011.

Este caso emblematico, por supuesto, contrasta con las previsiones de la Consti-
tucion de 1999, en la cual se encuentra una de las declaraciones de derechos mas
completas de América Latina, y sobre su proteccion por medio de la accion de am-
paro, asi como previsiones expresas sobre la Jurisdiccion Constitucional y la Juris-
diccion Contencioso Administrativa dificilmente contenidas con tanto detalle en
otros textos constitucionales.” Ello, por otra parte, lo que muestra es que para que
exista control de la actuacion del Estado no bastan declaraciones formales en la
Constitucion, sino que es indispensable que el Poder Judicial sea autdnomo e inde-
pendiente, y esté fuera del alcance del Poder Ejecutivo. Al contrario, cuando el Po-

47  Véase en El Nacional, Caracas, Octubre 12, 2003, p. A-5; y El Nacional, Caracas, Noviembre 18,
2004, p. A-6.

48  Véase en El Nacional, Caracas, Octubre 24, 2003, p. A-2; y El Nacional, Caracas, Julio 16, 2004, p.
A-6.

49  Véase sentencia de la Corte Interamericana de 5 de agosto de 2008, Caso Apitz Barbera y otros (““Corte
Primera de lo Contencioso Administrativo”) vs. Venezuela, Excepcion Preliminar, Fondo, Reparaciones
y Costas, Serie C N° 182, en www.corteidh.or.cr.

50  Véase sentencia de la Sala Constitucional, sentencia N° 1.939 de 18 de diciembre de 2008 (Caso Abo-

gados Gustavo Alvarez Arias y otros), en http://www.tsj.gov.ve/decisiones/scon/Diciembre/1939-
181208-2008-08-1572.html.

51  Véase Allan R. Brewer-Carias, “Sobre la justicia constitucional y la justicia contencioso administrativo.
A 35 afios del inicio de la configuracién de los procesos y procedimientos constitucionales y contencio-
so administrativos (1976-2011),” en El contencioso administrativo y los procesos constitucionales (Di-
rectores Allan R. Brewer Carias y Victor Rafael Hernandez Mendible), Coleccion Estudios Juridicos N°
92, Editorial Juridica Venezolana, Caracas, 2011, pp. 19-74.
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der Judicial estd controlado por el Poder Ejecutivo, como lo muestra el caso citado,
las declaraciones constitucionales de derechos se convierten en letra muerta, y el
derecho administrativo no puede servir para garantizar ningun equilibrio entre pode-
res del Estado y derechos ciudadanos, convirtiéndose solo en un instrumento mas
del autoritarismo.

XI

De todo lo anterior resulta, por tanto, que para que exista democracia como ré-
gimen politico en un Estado constitucional y democratico de derecho, y para que
exista un derecho administrativo que garantice el equilibrio antes referido, no son
suficientes las declaraciones contenidas en los textos constitucionales que, por
ejemplo, como es el caso de Venezuela, hablen y regulan el derecho al sufragio y a
la participacién politica; la division o separacion horizontal del Poder Publico, y la
distribucion vertical o territorial del poder publico, de manera que los diversos pode-
res del Estado puedan limitarse mutuamente; asi como tampoco bastan las declara-
ciones que se refieran a la posibilidad de los ciudadanos de controlar el poder del
Estado, mediante elecciones libres y justas que garanticen la alternabilidad republi-
cana; mediante un sistema de partidos que permita el libre juego del pluralismo de-
mocratico; mediante la libre manifestacion y expresion del pensamiento y de la in-
formacion que movilice la opinion publica; o mediante el ejercicio de recursos judi-
ciales ante jueces independientes que permitan asegurar la vigencia de los derechos
humanos y el sometimiento del Estado al derecho. Tampoco bastan las declaracio-
nes constitucionales sobre la “democracia participativa y protagénica” o la descen-
tralizacion del Estado; asi como tampoco la declaracion extensa de derechos huma-
nos. Tampoco es suficiente que se haya producido un completo proceso de constitu-
cionalizacidon del derecho administrativo, insertando en la Constitucion todos sus
principios mas esenciales.

Ademas de todas esas declaraciones, es necesaria que haya un gobierno demo-
cratico y que la practica politica democratica asegure efectivamente la posibilidad de
controlar el poder, como Unica forma de garantizar la vigencia del Estado de dere-
cho, y el ejercicio real de los derechos humanos; y que el derecho administrativo
pueda consolidarse como un régimen juridico de la Administracién que disponga el
equilibrio entre los poderes del Estado y los derechos de los administrados.

Lamentablemente, en Venezuela, después de las cuatro décadas de practica de-
mocratica que vivid el pais entre 1959 y 1999, durante estos ultimos tres lustros, a
partir de 1999 hasta la fecha, en fraude continuo a la Constitucion cometido por el
Legislador y por el Tribunal Supremo de Justicia, guiados por el Poder Ejecutivo, a
pesar de las excelentes normas constitucionales que estan insertas en el Texto fun-
damental, y del proceso de constitucionalizacion del derecho administrativo, lo que
se ha operado ha sido proceso de desmantelamiento de la democracia y de estructu-
racion de un Estado autoritario en contra de las mismas, ** que ha aniquilado toda

52 Véase Allan R. Brewer-Carias, “La demolicion del Estado de derecho y la destruccion de la democracia
en Venezuela (1999-2009),” en Jos¢ Reynoso Nufiez y Herminio Sanchez de la Barquera y Arroyo
(Coordinadores), La democracia en su contexto. Estudios en homenaje a Dieter Nohlen en su septuagé-
simo aniversario, Instituto de Investigaciones Juridicas, Universidad Nacional Auténoma de México,
México 2009, pp. 477-517.



TRATADO DE DERECHO CONSTITUCIONAL. TOMO XV: ESTADO TOTALITARIO 39

posibilidad real de control del ejercicio del poder y, en definitiva, el derecho mismo
de los ciudadanos a la democracia. Y con ello, toda posibilidad de que el derecho
administrativo sea ese derecho que asegure el equilibrio entre los poderes del Estado
y los derechos ciudadanos que el Estado democratico de derecho exige, convirtién-
dose en un derecho administrativo al servicio exclusivo de la Administracion y de
los funcionarios, donde no hay campo para reclamo o control, sino solo para el aca-
tamiento sin discusion.

En ese marco, por tanto, de nada vale el proceso de constitucionalizacion del de-
recho administrativo, que en la practica es letra muerta, todo lo cual nos evidencia
precisamente, la importancia del modelo politico en la conformacion de nuestra dis-
ciplina.

El problema, sin embargo, esta en que los estudiosos de la materia, dado que a
veces la practica politica del gobierno conforma un modelo politico al margen de la
Constitucion, como un Estado autoritario o mas aun totalitario; como ello constituye
sin duda una anomalia respecto de sus previsiones formales del texto constitucional,
la misma, precisamente por ser tal, tiende a ser marginada, para no decir ignorada, y
con ello, igualmente no siempre se estudian las repercusiones que la anomalia estatal
y politica tiene sobre el derecho administrativo. Quizas ello incluso conduzca en el
futuro, al desarrollo de alguna nueva sub rama del derecho administrativo para estu-
diar precisamente su patologia.






SEGUNDA PARTE

EL DESMANTELAMIENTO DE LA DEMOCRACIA.
EL EXPERIMENTO AUTORITARIO DE CHAVEZ

DISMANTLING DEMOCRACY.
THE CHAVEZ AUTHORITARIAN EXPERIMENT

Esta Segunda parte de este Tomo XV de la Coleccion Tratado de Dderecho
Constitucional, se conforma con el texto del libro: Dismantling Democracy. The
Chavez Authoritarian Experiment, publicado por Cambridge University Press,
New York, 2010. El libro estuvo precedido de la siguiente Nota del editor:

Since the election of Hugo Chdvez Frias as president of the Republic of
Venezuela in December 1998, and during the past decade, the country formerly
envied for its democratic accomplishments over the second half of the twentieth
century has suffered a tragic setback regarding democratic standards, suffering a
continuous, persistent, and deliberate process of demolishing institutions and
destroying democracy, which had never before experienced in the constitutional
history of the country. The 1999 Constitution, although considered by some of its
drafters as one of the best constitutional texts in contemporary Latin America, has
been constantly violated by all branches of government, and more seriously by the
Supreme Tribunal of Justice and its Constitutional Chamber. The chamber,
completely controlled by the executive, has molded and accepted as legitimate all
the constitutional violations that have occurred. Worse, the process has been
conducted by defrauding the Constitution and the representative democratic
regime in the name of a “participatory democracy” designed to be controlled by
the central government. The result has been the complete lack of all essential
elements of democracy, as defined by the 2001 Inter-American Democratic
Charter: namely, access to power and its exercise subject to the rule of law;
periodic, free, and fair elections based on the universal secret vote as an
expression of the sovereignty of the people; a plural regime of political parties and
organizations; separation and independence of branches of government; and
respect for human rights and fundamental freedoms.

This book covers the Chavez Authoritarian Experiment on dismantling of de-
mocracy, which has influenced other countries as well, like Ecuador, Bolivia, and
Honduras. It is based on a series of essays written as the facts were occurring
during Venezuela’s decade of authoritarian government (1999-2009).
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Brewer-Carias has been Professor at the Central University of Venezuela since
1963. He also has been Simon Bolivar Professor at the Law Faculty of Cambridge
University (1985-86), where he was Fellow of Trinity College; at the University of
Paris II (1990); and at Columbia University, where he has been Visiting Scholar
and Adjunct Professor of Law (2002—4, and 2006-7). He is Vice President of the
International Academy of Comparative Law, and is a member of the Venezuelan
National Academy of Political and Social Sciences, where he served as President
(1997-99); he was also Senator for the Federal District, Minister for Decentrali-
zation, and an elected member of the 1999 National Constituent Assembly.

El libro, ademas, estuvo precedido de mi siguiente “Nota del Autor”:

This book deals with the dismantling of Venezuelan democracy from within
that the country’s authoritarian government has accomplished during the past
decade using some democratic tools defrauding the Constitution.” This process
began after the election of Hugo Chavez Frias as president of the Republic of
Venezuela in December 1998, the result of which was the tragic setback to
democratic institutions and standards. Venezuela had been one of the most
admired Latin American countries because of its stable democracy, which had
consolidated during the second half of the twentieth century. During the past
decade, the country has experienced a continuous, persistent, and deliberate
demolishing of institutions and destruction of democracy, which has never be-
fore occurred in the constitutional history of the country.

The first step to subvert democratic principles and values materialized in
1999, with the forced convening of a constituent assembly —not established in
the Constitution as a valid means for constitutional reform— through a consul-
tative referendum to impose the “will of the people” over the Constitution itself
(peoples’ sovereignty over constitutional supremacy). The result was the inter-
ference and takeover of all recently elected branches of government by the
newly elected Constituent Assembly, completely controlled by the president of
the republic. For the election of the Assembly, an electoral system was adopted
without any sort of agreements, the Constitution was sanctioned without any
sort of consensus, and conditions were established for the imposition of an au-
thoritarian and centralized government, which has since eliminated any checks
and balances and, consequently, the rule of law.

The remote antecedent of the use of the constituent assembly procedure, not
established in the constitution, to draft a new constitution without the
interruption of the constitutional rule can be found in Colombia, during the
transition between the governments of President Virgilio Barco and President
César Gaviria in 1990, after the Supreme Court of Justice expressly accepted
the constitutionality of the process. The Constituent Assembly was elected with
a pluralistic composition, after the political actors had agreed on the electoral

53 See, in general, Allan R. Brewer-Carias, “La demolicion del Estado de derecho y la destruccion de la
democracia en Venezuela (1999-2009),” in La democracia en su contexto. Estudios en homenaje a Die-
ter Nohlen en su septuagésimo aniversario, coord. José Reynoso Nufiez and Herminio Sanchez de la
Barquera y Arroyo, Instituto de Investigaciones Juridicas, Universidad Nacional Auténoma de México,
Mexico City 2009, pp. 477-517
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system. The assembly drafted the 1991 Constitution, also based on negotiations
and consensus, thus contributing to the further development of democratic
institutions in the country.

However, it was after the 1999 experience in Venezuela that a new formula
was developed in which the general bylaws for the election of a Constituent
Assembly, also not established in the 1961 Constitution as a constitutional re-
view method, resulted not from consensus and agreements among political ac-
tors but from those who took the initiative to convene the referendum. The
result in this case was the establishment and development not of a democratic
government but of a framework for developing an authoritarian government
through democratic tools. In Venezuela, a popular consultation or consultative
referendum was convened to subvert the Constitution itself, as President Cha-
vez unilaterally defined the assembly in a way that impeded the configuration
of a plural political body. In 2007, Ecuador’s president Rafael Correa also im-
plemented this “formula” to depart from the Constitution then in force, and in
2009, Honduran President Manuel Zelaya tried to implement it, but the Su-
preme Court of Justice of Honduras declared it unconstitutional.” Unfortu-
nately, in Honduras, instead of waiting for the results of the judicial process
initiated against the president, indicted for violating the Constitution, the mili-
tary eventually expelled him unconstitutionally from the country. His expulsion
led to an international uproar from the less democratic leaders of Latin Ameri-
ca, including Hugo Chavez and Rail Castro, supposedly to defend democracy
and to impose the 2001 Inter-American Democratic Charter.”

In Venezuela, contrary to the Colombia in 1991 and Honduras in 2009 cas-
es, the Supreme Court of Justice, though requested to issue a decision on the
interpretation of the constitutionality of the convening of the assembly, refused
to rule in a clear way and instead issued an ambiguous decision that ultimately
allowed the president to impose his own rules for the convening of the Constit-
uent Assembly. In 1999, the executive unilaterally designed a constituent pro-
cess that not only sanctioned a new Constitution in the name of the popular will
but also proceeded with an aggressive takeover of the legislative and judicial
branches.

Although many of its drafters consider it among the best constitutional texts
in contemporary Latin America, to allow the intended institutional destruction,
the 1999 Constitution has also been constantly violated under the watch of its
own product, the Supreme Tribunal of Justice. The tribunal, particularly its
Constitutional Chamber, is completely controlled by the government, and it
has molded and accepted as legitimate all the subsequent constitutional viola-
tions.

Now in Venezuela there is a complete lack of the essential elements of de-
mocracy as defined by the 2001 Inter-American Democratic Charter: access to

54  The formula has been referred to as the Chavez franchise or the Chavez brand because of his ostensible
involvement in the political processes of the countries that have previously applied it, such as Ecuador.
See, e.g., “The Wages of Chavismo” (Opinion), Wall Street Journal, July 1,2009, p. A12.

55  See, e.g., Moisés Naim, “Golpe en Honduras: Idiotas contra hipdcritas,” El Pais, Madrid July 5, 2009.
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power and its exercise subject to the rule of law, the performing of periodic
free and fair elections based on universal and secret vote as an expression of
the sovereignty of the people, the plural regime of political parties and organi-
zations, the separation and independence of all branches of government, and
respect for human rights and fundamental freedoms.

I have been writing on the Venezuelan constitution-making process and its
consequences over the past decade, since the process began in 1998, and have
produced a series of essays that study the subversion of democracy from within
and the violation of the Constitution.’® This book is the result of those essays,
mainly written from New York, where I have lived, able to continue my aca-
demic activities, since September 2005. My political opposition to Chavez’s
authoritarian government and the threats I recelved to my freedom unfortu-
nately forced me to leave Venezuela in 2005.°" I had begun such opposition in
1998, when Chavez became presidential candidate in the elections of that year
after having led in 1992 a failed military coup against the democratic govern-
ment. As president of the National Academy of Political and Social Sciences, 1
convened all the presidential candidates to explain their political projects for
the state and the political system before the academy. When I introduced Cha-
vez at an academy session on August 15, 1998, I stressed his “nondemocratic”
way of entering the Venezuelan political arena and my opposition to his main
electoral proposal of “convening the Constitutional Assembly without giving it
constitutional basis by reforming the Constitution.””® My opposition to that

56  The text of all my academic works and papers and almost all my published books and articles can be
downloaded from my website: http://allanbrewercarias.com/.

57 1 was unjustly accused of “conspiring to change violently the Constitution” because I had given a legal
opinion, as a lawyer, in the midst of the political crisis originated by Chavez’s resignation on Apr. 11,
2002. I gave that opinion at the request of the head of the brief provisional government, established after
such resignation was publicly announced. On those facts, see Allan R. Brewer-Carias, La crisis de la
democracia venezolana: La Carta Democrdtica Interamericana y los sucesos de abril de 2002, Edicio-
nes El Nacional, Caracas 2002 (full text available at http:/allanbrewercarias.com/Con-
tent.aspx?id=449725d9-f1cb-474b-8ab2-41etb849feas). Although my legal opinion defended the de-
mocratic principle and was contrary to what the provisional government eventually announced in its
constitutive decree, the government immediately reacted against me and publicly condemned me,
without trial, and accused me of having written the decree, which I did not. All this was in violation of
my constitutional guarantees, particularly my right to defense and the presumption of innocence, and
based on interested, malicious journalists’ opinions. Thus, the government, using the public prosecutor
as a tool for political persecution, as well as newspaper clippings as the sole evidence, accused me in a
process that allowed the head of the Prosecutor General’s Office to violate my rights. See the letter I sent
to the prosecutor general on the eve of my departure from Venezuela, on Sept. 28, 2005, in Allan R.
Brewer-Carias, En mi propia defensa, Editorial Juridica Venezolana, Caracas 2006, 573-90 (full text
available at http://allanbrewercarias.com/Content.aspx?id=449725d9-fl cb-474b-8ab2-41efb849fea5). 1
could not have possibly expected a fair trial from the Venezuelan Judiciary. Consequently, in Jan. 2007,
I filed a complaint against the Venezuelan State before the Inter-American Commission on Human
Rights based on the violation of my due process, defense, presumption of innocence, and free expression
rights, as established in the American Convention on Human Rights. The Commission admitted my pe-
tition in Sept. 2009 (Case: 12.724: Inter-American Commission on Human Rights, Allan Brewer Ca-
rias/Venezuela). Available at http://www.cidh.oas.org/annualrep/2009eng/Venezuela84.07eng. htm.

58 It was my first and last personal encounter with Chavez. See my introduction to Allan R. Brewer-Carias,

coord., Los candidatos presidenciales ante la Academia: Ciclo de exposiciones 1998, Academia de
Ciencias Politicas y Sociales, Caracas 1998, pp. 23, 38, 92, 95, 137, 138, 320. See my foreword to the
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political project seeking the global take over of State power continued after his
election as president, when in 1999 I personally went before the former Su-
preme Court of Justice to challenge his decree on the Constituent Assembly on
the grounds of its unconstitutionality. After contributing to force the correction
of the decree through judicial decisions, my opposition continued throughout
the 1999 National Constituent Assembly, to which I was elected as an inde-
pendent candidate. Myself and three other distinguished Venezuelan politicians
and thinkers formed the very tiny but substantive minority opposition group of
the assembly. I continued my opposition during the discussions on the draft
1999 Constitution because of the authoritarian trends it set forth to concentrate
and centralize state powers. Since the approval of the Constitution, I have con-
tinued to denounce in books, essays, and speeches all the successive antidemo-
cratic, centralistic, and militaristic decisions and measures taken by the gov-
ernment. This book and the essays that inspired it are part of that effort.

New York has been a formidable place to live, and being together with my
wife, Beatriz, has helped us overcome the sadness of not having the always very
important direct contact with our family and friends. Beatriz, as always during
the almost five decades we have been married, with all her generous love, has
helped me in an unimaginable way in allowing me to continue with my
writings. As always, I am very grateful to her for all her love, understanding,
support, and loyalty.

Since our arrival in New York, good friends gave us companionship, help-
ing us continues with our daily lives; and, most important, after having been in
the academic life for fifty years, I immediately received the hospitality of Co-
lumbia University. As adjunct professor of law at the Columbia Law School, I
have been able to continue teaching, giving over various semesters the course
Judicial Protection of Human Rights in Latin America: A Comparative Consti-
tutional Law Study of the Latin American Injunction for the Protection of
Constitutional Rights (4mparo Proceeding). The text I wrote for the course was
published in 2009.”

Of course, also from an academic point of view, New York has been an
extraordinary launching pad that has allowed me to get in touch with many
other universities in the United States and to continue, increasingly, my already
well-established, long relations with universities and law professors in Europe
and Latin America. This has allowed me to continue with my work and
writings.

same book: “A modo de presentacion: Reflexiones sobre la crisis del sistema politico, sus salidas demo-
craticas y la convocatoria a una constituyente,” in id., pp. 9-66.

59  See Allan R. Brewer-Carias, Constitutional Protection of Human Rights in Latin America: A Compara-
tive Study of the Amparo Proceeding, Cambridge University Press, New York 2009. The Appendix to
the course, containing the text of all the amparo laws in force in Latin America, was also published in
Mexico as Leyes de amparo de America Latina, 2 vols., Instituto de Administracion Publica de Jalisco y
sus Municipios, Instituto de Administracion Piblica del Estado de México, Poder Judicial del Estado de
México, Academia de Derecho Constitucional de la Confederacion de Colegios y Asociaciones de Abo-
gados de México, Guadalajara 2009.
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The truth is that if somebody in Venezuela at any moment considered that
forcing me to leave the country would annihilate my academic work and life
and press me to renounce my ideals and cease to diffuse them, they have noisily
failed. It is enough to visit my Web site (http://www.allanbrewercarias.com) to
appreciate the use I have made of my time in favor of freedom, of the rule of
law and of democratic principles. In the end, they have allowed me to devote
more time to continue analyzing the chaotic situation of Venezuela’s constitu-
tional and legal system that has resulted from the disorderly implementation of
a supposedly “Bolivarian revolution,” which, as Chavez confessed himself in
January 2010, is no more than the phantasmagoric resurrection of the histori-
cally failed “Marxist revolution,” but led by a president who has never even
read Marx’s writings.

Nevertheless, on April 2010, the governmental United Socialist Party of
Venezuela of which he presides, in its First Extraordinary Congress adopted a
“Declaration of Principles” in which it officially declared itself as a “Marxist,”
“Anti-imperialist” and “Ant-capitalist” party. According to the same docu-
ment, the party’s actions are to be based on the “scientific socialism” and on
the “inputs of Marxism as a philosophy of praxis,” in order to substitute the
“Capitalist Bourgeois State” by a “Socialist State” based on the Popular Power
and the socialization of the means of production.61

With these declarations it can be said that, finally, the so called “Bolivarian
Revolution” has been unveiled; a revolution for which nobody in Venezuela
has voted except for its rejection in the December 2, 2007 referendum, in which
the President’s proposals for constitutional reforms in order to establish a So-
cialist, Centralized, Police and Militaristic state received a negative popular
response.

New York, August 4, 2010

60  In his annual speech before the National Assembly on Jan. 15, 2010, in which Chavez declared to have
“assumed Marxism,” he also confessed that he had never read Marx’s works. See Maria Lilibeth Da
Corte, “Por primera vez asumo el marxismo,” in E/ Universal, Caracas Jan. 16, 2010,
http://www.eluniversal.com/2010/01/16/pol_art_por-primera-vez-asu_1726209.shtml.

61  See “Declaracion de Principios, I Congreso Extraordinario del Partido Socialista Unido de Venezuela,”
Apr. 23, 2010, at http://psuv.org.ve/files/tcdocumentos/Declaracion-de-principios-PSUV.pdf

62  See on the constitutional reforms proposals, Allan R. Brewer-Carias, Hacia la consolidacion de un
Estado socialista, centralizado, policial y militarista. Comentarios sobre el sentido y alcance de las
propuestas de reforma constitucional 2007, Editorial Juridica Venezolana, Caracas 2007; La reforma
constitucional de 2007 (Comentarios al proyecto inconstitucionalmente sancionado por la Asamblea
Nacional el 2 de noviembre de 2007), Editorial Juridica Venezolana, Caracas 2007.
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INTRODUCTION

DEFRAUDING DEMOCRACY THROUGH NONCONSENSUAL CONSTITUENT
ASSEMBLIES

I

Democracy is much more than voting. It is a political regime in which, in addi-
tion to the holding of periodic, free, and fair elections based on secret balloting and
universal suffrage as an expression of the sovereignty of the people, the following
other essential elements are all ensured: respect for human rights and fundamental
freedoms, access to and exercise of power in accordance with the rule of law, a plu-
ralistic system of political parties and organizations, and separation of powers and
independence of the branches of government.

This is what is set forth in Article 3 of the Inter-American Democratic Charter
(Carta Democratica Interamericana), which members of the Organization of Amer-
ican States signed in Lima, Peru, on September 11, 2001 (the same day of the terror-
ist attacks in the United States). After so many antidemocratic and militarist regimes
that have existed in Latin American history, and so many authoritarian regimes dis-
guised as democratic that still have been developed there, adoption of a continental
doctrine about democracy was an imperious necessity. That is why, in addition to
the foregoing essential elements, Article 4 of the same charter included the follow-
ing essential components of the exercise of democracy: transparency in government
activities, probity, responsible public administration on the part of governments,
respect for social rights, freedom of expression and of the press, constitutional sub-
ordination of all state institutions to the legally constituted civilian authority, and
respect for the rule of law by all institutions and sectors of society.

For the purpose of adopting this charter, the General Assembly of the Organiza-
tion of American States assumed that representative democracy is indispensable for
the stability, peace, and development of the region, its purposes being to promote
and consolidate representative democracy with due respect for the principle of non-
intervention; and considering that solidarity among and cooperation between Ameri-
can states requires that the political organization of those states be based on the ef-
fective exercise of representative democracy; and that democracy as well as eco-
nomic growth and social development based on justice and equity are interdepend-
ent and mutually reinforcing. The General Assembly furthermore recognized the
contributions of the organization and other regional and subregional mechanisms to
the promotion and consolidation of democracy in the Americas, as well as the facts
that a safe environment is essential to the integral development of the human being,
which contributes to democracy and political stability; that the right of workers to
associate themselves freely for the defense and promotion of their interests is fun-
damental for the fulfillment of democratic ideas; and that all the rights and obliga-
tions of member states under the organization’s charter represent the foundation on
which democratic principles in the Western Hemisphere are built.
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Without doubt, the Inter-American Democratic Charter is the most important in-
ternational instrument adopted in the contemporary world regarding democracy and
democratic principles.”’ Article 1 recognizes and declares that the peoples of the
Americas have a “right to democracy” and that their governments have an obligation
to promote and defend that democracy, which is essential for the social, political,
and economic development of the peoples of the Americas.

Article 2 of the same charter states that the effective exercise of representative
democracy is the basis for the rule of law and for the constitutional regimes of coun-
tries, which must be strengthened and deepened by the permanent, ethical, and re-
sponsible participation of the citizenry within a legal framework that conforms to a
respective constitutional order. For such purposes, Article 5 of the charter considers
that the strengthening of political parties and other political organizations is a priori-
ty for democracy; Article 6 declares that it is the right and responsibility of all citi-
zens to participate in decisions relating to their own development because doing so
is a necessary condition for the full and effective exercise of democracy; and Article
7 of the charter proclaims that democracy is indispensable for the effective exercise
of fundamental freedoms and human rights in their universality, indivisibility, and
interdependence, which is embodied in the respective constitutions of states and in
inter-American and international human rights instruments.

Consequently, democracy is not only a matter of voting and elections; it is a po-
litical system in which elections must be held with a pluralistic system of political
parties, the principles of the rule of law are ensured, the separation of powers is
guaranteed, and human rights and freedoms are protected. In this context, any viola-
tion of a country’s constitution 1s undemocratic, and any constltutlon—maklng pro-
cess that contravenes or defrauds® an existing constitution is contrary to democracy.

I

Undemocratic constitution making is precisely what occurred in Venezuela in
1999. That year began the dismantling of democracy that Venezuela has suffered,
with the convening of an illegitimate, unconstitutional constituent assembly for con-
stitutional review; the imposition of new election rules adopted in a nonconsensual
way and without the participation of the country’s political forces; and the takeover
of all branches of government by an exclusionist group aiming to destroy its oppo-
nents and impose its own political project. % In 2009, attempts aimed to impose this

63  The Member States of the African Union in its Eight Ordinary Assembly held in Addis Abeba, Ethiopia,
on Jan. 30, 2007, have also signed the “African Charter on Democracy, Elections and Governance.”
Available at http://www.un.org/democracyfund/Docs/AfricanCharterDemocracy.pdf.

64  See Asdrubal Aguiar, El derecho a la democracia: La democracia en el derecho y la jurisprudencia
interamericanos: La libertad de expresion, piedra angular de la democracia, Editorial Juridica Vene-
zolana, Caracas 2008. See also my foreword to that book “Sobre el derecho a la democracia y el control
del poder” at pp. 17-37.

65 1 have used the word defraud (to cause injury or loss by deceit) in general, as it is used in civil law
systems, referred not only to persons but also to institutions, in the sense that you can defraud the Cons-
titution, you can defraud a provision of a statute, and you can defraud democracy itself.

66  See, in general, Allan R. Brewer-Carias, “Constitution Making Process in Defraudation of the Constitu-
tion and Authoritarian Government in Defraudation of Democracy: The Recent Venezuelan Experien-
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method of assaulting power by using democratic tools but defrauding the Constitu-
tion, so successfully employed in Venezuela to destroy its democracy, were made in
Honduras.

In effect, in the first half of 2009, inspired by the constitutional formula that
President Hugo Chavez had used in Venezuela a decade earlier (in 1999), Hondu-
ras’s President Manuel Zelaya decided to convene a consultative referendum to clear
the way for the convening of the National Constituent Assembly, which the Hondu-
ran Constitution did not include as a valid way to reform the Constitution. The pur-
pose of such a proposal, which was conceived without any political consensus or
agreements between political parties and political actors of the country, was to re-
shape Honduras’s constitutional principles, including the change of traditionally
solid provisions, like the one establishing the absolute prohibition on presidential
reelection.

The attorney general of the republic challenged Zelaya’s attempt before the
courts, requesting judicial review of the administrative action. The courts did issue
preliminary judicial measures to suspend the presidential acts that had been chal-
lenged on grounds of unconstitutionality. The president ignored the judicial deci-
sions and publicly insisted on achieving his proposal through de facto means. After
his prosecution before the Supreme Court of Justice for contempt of court and for
violating express provisions of the Constitution,”’ Zelaya’s detention was ordered. In
Honduras, the president’s actions provoked the functioning of the country’s demo-
cratic checks-and-balances system (the Supreme Electoral Tribunal, the Supreme
Court, the attorney general, the human rights commissioner, and the Congress de-
clared the president’s intentions unlawful); unfortunately, the Supreme Court’s deci-
sion was not enforced as ordered. Instead, the same military in charge of detaining
the president unconstitutionally expelled him from the country. With that action
began the well-known international political crisis in which even the general assem-
blies of the United Nations and the Organization of American States intervened.
Ironically, and suddenly, the crisis briefly converted the less democratic heads of
state of Latin America, like Hugo Chavez and Ratl Castro, into political leaders
defending democratic principles. That muddled many democratic leaders of the
world in a discussion to qualify the events in Honduras as a coup d’état and resulted
in the absurd dilemma of whether to impose international sanctions on a country in

ce,” in Lateinamerika Analysen 19, German Institute of Global and Area Studies, Hamburg 2008, 119-
42; and “The 1999 Venezuelan Constitution-Making Process as an Instrument for Forming the Develo-
pment of an Authoritarian Political Regime,” in Laurel E. Miller, editor, Framing the State in Times of
Transition: Case Studies in Constitution Making, United States Institute of Peace, Washington 2010,
pp- 505-532.

67 In Honduras, the Constitution expressly prohibits any public official, including the president of the
republic, from proposing reforms to the Constitution to alter the principle of alternate government and to
change the prohibition established for presidential reelection, which is considered an unchangeable, so-
lid principle. The Constitution even establishes that any public officials who propose such reforms will
immediately cease their public functions (art. 239). See, in general, Octavio Rubén Sanchez Barrientos,
Los extravagantes y el Caudillo que se sacé a si mismo de la Presidencia. Un ensayo sobre la historia
del Articulo 239 de la Constitucion de la Republica de Honduras y del Principio de Alternabilidad en
el Ejercicio de la Presidencia de la Republica (forthcoming book), Tegucigalpa, June 2010.
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which the democratic institutions had worked — at least previous to the president’s
expulsion.®®

The formula of forcing the convening of a constituent assembly not established
in the Constitution by unilaterally imposing its bylaws without any consensual pro-
cess or political agreement had been used a decade earlier, in 1999, in Venezuela.
But in Venezuela, the Supreme Court, although requested to decide on the matter,
abstained from adopting a clear interpretative decision on the constitutionality of
such a proposal, thereby allowing the president to impose his rules for the election
of the assembly. Something similar happened in Ecuador in 2007, where the presi-
dent of the republic also convened a constituent assembly not established in the con-
stitution by submitting to a popular referendum the rules for electing a constituent
assembly, without any previous political agreement or consensual process. Nonethe-
less, in that case, no judicial decision on the matter was adopted by the Constitution-
al Tribunal and the constitution making continued without previous judicial review.
All these cases and experiences are a contrast to the initial precedent developed in
Colombia in 1991, where the convening of a constituent assembly not established by
the Constitution was made only after political parties and political actors reached
agreements to hold a consultative referendum on the matter, which only took place
once the Supreme Court of Justice had ruled on the constitutionality of the proce-
dure.

I

In any case, the convening of constituent assemblies for the purpose of reforming
constitutions is not exceptional in Latin America. Latin American countries have a
long history of constitution making by means of constituent assemblies, which have
been convened and elected many times without indications for doing so in a consti-
tution. Historically, such conventions have generally occurred after a de facto rup-
ture of the legal constitutional order, produced by a coup d’état, a revolution, or a
civil war. In such cases, those who have come to power have always convened the
constituent assemblies, and according to the rules they unilaterally impose. Subse-
quently, a popular vote and the new leadership legitimized the newly sanctioned
constitution. In such matters, Latin American countries have gained recognized ex-
pertise during their two hundred years of political turmoil.

Because of the rupture of the constitutional order, the elected constituent assem-
blies, according to the rules designed by the political winners, have usually exer-
cised unlimited constitution-making power and have tried to represent the will of the
people. However, they have not subjected themselves to provisions of the previous
constitution, except regarding some solid or rocklike principles or traditionally pre-
served clauses imposed by the republican form of government.

68  See Allan R. Brewer-Carias, “Reforma constitucional, asamblea nacional constituyente y control judi-
cial contencioso administrativo: El caso de Honduras (2009) y el precedente venezolano (1999),” Revis-
ta Mexicana Statum Rei Romanae de Derecho Administrativo: Homenaje de Nuevo Leon a Jorge Fer-
nandez Ruiz, No. 3, Asociacion Mexicana de Derecho Administrativo, Facultad de Derecho y Crimino-
logia de la Universidad Autonoma de Nuevo Ledn, Monterrey, México, 2009, pp. 11-77; Reforma cons-
titucional, asamblea constituyente, y control judicial: Honduras (2009), Ecuador (2007) y Venezuela
(1999), Universidad Externado de Colombia, Bogota 2009.
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It is in contrast with this traditional trend that, in the past decades, a new consti-
tution-making process began to take shape in Latin America. This has occurred by
means of electing unconstitutional constituent assemblies, particularly when there
has been no previous rupture of the constitutional order. As a result, in many cases,
the convening of a constituent assembly has occurred after issuing of a judicial in-
terpretation of the constitution, which allows for the procedure to be applied without
rupturing the constitutional order and through democratic elections, such that a plu-
ral entity can be figured to reshape the constitutional order. As already mentioned,
this was the case in Colombia in 1991, where the rules and conditions for the elec-
tion of the Constituent Assembly resulted from political agreements and consensus.
In contrast, this was not the case in Venezuela in 1999, where the Supreme Court
abstained from a clear and unambiguous decision on the constitutionality of the pro-
cedure, thereby allowing the president of the republic to impose his own rules and
conditions for electing the Constituent Assembly. That process resulted in the elec-
tion of a nonplural constituent assembly completely dominated by the president’s
followers. The assembly, far from just writing a new constitution, was the main tool
of the newly elected president’s assault on all branches of government to gain con-
trol, which violated the 1961 Constitution, whose supposed judicial interpretation
helped to create the Assembly.” Consequently, the elected Constituent Assembly
technically was a coup d’état,” unfortunately with the consent and complicity of the
former Supreme Court of Justice. As always happens in cases of illegitimate institu-
tional complicity, the Supreme Court was inexorably the first victim of the authorita-
rian government, which it helped to grab power. Just a few months later, that Su-
preme Court was eliminated from the institutional scene.”' As a result, Venezuela
has an authoritarian government created not by the classic Latin American military
coup d’état but rather by a systematic process of destroying from within the state all
the basic principles of democracy, its institutions, and the Constitution.

v

The 1999 Constituent Assembly was, then, the instrument the president used to
dissolve and interfere in all branches of government (particularly the judiciary) and
to dismiss all public officials who had been elected just a few months earlier in No-
vember 1998: namely, the representatives to the national Congress, the state legisla-
tive assemblies, and the municipal councils, as well as the state governors and muni-

69  See Allan R. Brewer-Carias, Debate constituyente (Aportes a la Asamblea Nacional Constituyente),
Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999, 1 (Aug. 8—Sept. 8), pp.17-
122.

70 A coup d’état occurs, as affirmed by Diego Valadés, “when an elected constitutional organ ignores the
Constitution.” See Diego Valadés, Constitucion y democracia, UNAM, México 2000, p. 35; and Allan
R. Brewer-Carias, Golpe de estado y proceso constituyente en Venezuela, Universidad Nacional Aut6-
noma de México, Mexico City 2002, pp. 194-195.

71 On Dec. 1999, after the popular approval of the new Constitution, the Constituent Assembly dismissed
the members of the Supreme Court of Justice, created the Supreme Tribunal of Justice and appointed its
members. See the study about the effects of the Dec. 1999 Transitory Regime established by the Consti-
tuent Assembly after the approval, by popular referendum, of the Constitution of 1999, in Allan R. Bre-
wer-Carias, La Constitucion de 1999, Editorial Arte, Caracas 2000; and La Constitucion de 1999: De-
recho constitucional venezolano, Editorial Juridica Venezolana, Caracas 2004, Vol. 1, pp.150 ff.
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cipal mayors. The sole exception to this interference was the president of the repu-
blic itself, precisely the author of the constitutional fraud, whose tenure was not
affected. In addition, the Constituent Assembly interfered in all other branches of
government, particularly in the judiciary, whose autonomy and independence was
progressively and systematically demolished.” The result was tight executive con-
trol over the judiciary, particularly regarding the newly appointed Supreme Tribunal
of Justice, whose Constitutional Chamber has been the most ominous instrument for
consolidating authoritarianism in the country.”

The new constitution-making process established in Venezuela in 1999 can be
characterized as a defrauding of the Constitution, which was deliberately used and
interpreted without any consensus of the interested political parties and actors to
elect a body with the final purpose of violating that same Constitution whose ambi-
guous judicial interpretation birthed the assembly. This assembly, which the presi-
dent completely controlled, set forth the foundations for the enthroning of an autho-
ritarian regime that has led the process of demolishing institutions in order to de-
fraud democracy. That is, despite the relatively free but manipulated elections held
for the purpose of allowing the president’s supporters complete control of the as-
sembly, the process began the destruction of democracy and the consolidation of an
authoritarian government.

After defrauding the Constitution to gain power, once it controlled all the state
branches of government, the government began another defrauding process, this
time of democracy. It used processes of representative democracy to progressively
eliminate the same and substitute it by a supposed “participative democracy” based
on nonelected communal councils, which the president directly controls.

A\

With different phrasing but the same sense and content of the 1999 Venezuelan
convening of the constituent assembly to reshape the Constitution and the political
system, in January 2007, the newly elected president of Ecuador, Rafael Correa
Delgado, also convened a referendum to ask the people about the convening and
election of a national constituent assembly not established by or regulated in the
1998 Constitution then in force, according to the rules and conditions Correa unila-
terally established, again without previous political agreement or consensus. After
three months of bitter political and institutional conflicts, particularly between Co-
rrea and the Congress, the referendum took place on April 15, 2007. Voters appro-
ved the president’s proposal and the election of the assembly took place in Septem-
ber 2007, completely controlled by the president’s supporters.

72 See Allan R. Brewer-Carias, “La progresiva y sistematica demolicion de la autonomia e independencia
del poder judicial en Venezuela (1999-2004),” in XXX Jornadas J.M Dominguez Escovar, Estado de
derecho, Administracion de justicia y derechos humanos, Instituto de Estudios Juridicos del Estado La-
ra, Barquisimeto 2005, pp. 33-174.

73 See Allan R. Brewer-Carias, “Quis Custodiet ipsos Custodes: De la interpretacion constitucional a la
inconstitucionalidad de la interpretacion,” in VIII Congreso Nacional de Derecho Constitucional, Fon-
do Editorial and Colegio de Abogados de Arequipa, Arequipa, Perti, 2005, 463-89; and Cronica de la
“In"Justicia constitucional: La Sala constitucional y el autoritarismo en Venezuela, Editorial Juridica
Venezolana, Caracas 2007, pp. 11-44, 47-79.
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In modern constitutionalism, a constitution as a political pact sanctioned by the
representatives of the people and their constitution-making process has always resul-
ted from political conflicts, whether for their prevention or their solution, and con-
sequently has tended to create democratic institutions to achieve political stability.
This, of course, is the situation in democratic systems. In authoritarian systems, the
Constitution, even with voter-approved veils of democracy, always remains the sole
expression of a ruler’s will. The question in democratic systems is the need to de-
termine the extent to which constitutions can contribute to resolving conflict and
creating stable democratic governments — in other words, how constitutions must be
adopted to effectively prevent conflicts and build stable democratic institutions.

As constitutional history shows, those goals have not always been achieved.
Constitutions are not the magical instrument that many think they are for guaran-
teeing the end of political conflicts or the founding of permanent stability. The real
ability of a constitution to contribute to conflict resolution and prevention and to
ensure stability depends on the way constitution-making processes are conceived of
and developed and how constitutions are drafted and adopted.

During the past two hundred years, all kinds of constitutional review proceedings
have occurred in the world, and the ideal path of constitution making so that a cons-
titution contributes to conflict resolution and the creation of a stable democratic
government has yet to be designed.” However, one thing is clear: No constitution-
making process can endure in a given country when one political or social faction
implements it to impose a way of life or a specific political and economic system to
a given country. In such cases, conflicts are not resolved and constitution-making
processes restart, sometimes over and over in an endless process.

In the events of Venezuela in 1999 and Ecuador in 2007, which have produced
endless political conflicts, the commonality was that the constitution-making process
began without any constitutional foundation and without agreement between politi-
cal parties and actors but according to rules unilaterally imposed by the head of the
executive branch. Moreover, they developed without any de facto rupture of the
Constitution; that is, no coup d’état preceded the election of the Constituent Assem-
bly, being the interpretation of the existing Constitution the fact that paved the way
for it election. These same steps were found in the president of Honduras’s failed
attempt to establish a constituent assembly in 2009, which in that case was stopped
by the judiciary.

In Venezuela, as mentioned earlier, it was the Constituent Assembly that resulted
from the election in 1999, the one that gave the “constituent” coup d’état against the
1961 Constitution and against all existing elected constituted powers. In this case,
the existing Constitution of 1961 and all democratic tools were fraudulently used to
violate the Constitution, setting up the basis for the progressive undermining of the
democratic form of government and allowing for authoritarian seizure of all state
branches of government by the new political forces supporting the president — the-
reby crushing the traditional political parties.

74  See, in general, Laurel E. Miller, editor, Framing the State in Times of Transition: Case Studies in
Constitution Making, United States Institute of Peace, Washington 2010.
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The ultimate aims of the government regarding the Constituent Assembly were,
of course, not previously announced, explained, or proposed to the people when the
president convened it in February 1999. The publicly proposed aims of convening
the assembly were to reform state institutions and to improve democracy, aims that
hardly anybody could challenge and that nearly everybody was willing to support,
particularly given the political crisis of the state institutions and the party system.

The Venezuelan people in January 1999, like the people of Ecuador in 2007,
should have known before they voted what kind of institutions the president was
proposing to conduct the constitution-making process. For example, in Honduran
President Manuel Zelaya’s failed attempt, the people knew some of the proposed
constitutional reforms that the president was offering and could determine that they
were contrary to the country’s Constitution, which provoked challenges to his pro-
cess.

In the case of Ecuador, the presidential decree of January 2007 proposed the
election of the Constituent Assembly to draft not only the “new” Constitution but
also one with full power to transform the institutional framework of the state. Ac-
cording to the assembly’s bylaws, unilaterally drafted by the president, all decisions
could take effect only after the new Constitution was approved through referendum.
That provision, approved in the April 2007 referendum without clarification from
the Constitutional Tribunal before the September elections, resulted (as in Venezue-
la in 1999) in the election of a nonplural constituent assembly with two different
goals: first to transform the institutional framework of the state; second to write the
draft of a new constitution. These were the goals assumed by a constituent assembly
completely controlled by the president’s followers, having full and unlimited powers
to transform the institutional framework of the state and to interfere in all branches
of government. With these powers, the assembly could, for example, remove or limit
the government; dissolve the Congress and assume the legislative function itself;
intervene in provincial and municipal powers; remove the magistrates of the Supre-
me Court, the Supreme Electoral Tribunal, and the Constitutional Tribunal, as well
as the comptroller general of the state; and intervene in the judiciary and the Public
Prosecutors’ Office.

Thus, the main constitutional discussion that took place in Ecuador during the
first month of 2007 was focused on limiting the full powers to be attributed to the
Constituent Assembly to ensure that the recently elected (December 2006) branches
would be respected. To realize the intensity of the bitter political conflicts that resul-
ted from those discussions, it is enough to bear in mind the institutional decisions of
the subsequent three months, from January to April 2007.” Once the Supreme Elec-
toral Council received the presidential decree on January 16 convening the consti-
tuent assembly, the tribunal submitted the decree to Congress for its approval. Con-
gress then issued a decision considering urgent the assembly’s convening but mo-

75  See Allan R. Brewer-Carias, “El inicio del proceso constituyente en Ecuador en 2007 y las lecciones de
la experiencia venezolana de 1999,” in Estudios sobre el Estado constitucional (2005-2006), Editorial
Juridica Venezolana, Caracas 2007, pp. 767-806. See also Allan R. Brewer-Carias, Reforma constitu-
cional, asamblea constituyente y control judicial: Honduras (2009), Ecuador (2007) y Venezuela
(1999), Universidad Externado de Colombia, Bogota 2009, pp. 13ff.
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difying the original decree. The Supreme Electoral Tribunal ignored Congress’s
decision and, on March 1, it convened the referendum according to the original de-
cree with some modifications proposed by the president himself. Congress, by a vote
of fifty-seven members, dismissed the president of the Supreme Electoral Tribunal
because he ignored Congress’s decision, and Congress then challenged as unconsti-
tutional the Supreme Electoral Tribunal’s decision before the Constitutional Tribu-
nal. In response to these actions, the Supreme Electoral Tribunal dismissed the con-
gressional representatives who had adopted the decision for interfering with voting
processes, even though the Constitution established only the possibility of a recall
referendum for such purposes. Before the referendum took place on April 15, a few
amparo actions were filed before the Constitutional Tribunal and before various
lower courts, arguing that the representatives had been unconstitutionally dismissed.
Some of the amparo judges granted constitutional protection to the dismissed repre-
sentatives, ordering their reincorporation to Congress, a decision that the president
of Congress accepted, even though he had sworn in their substitutes the previous
week. Then, the Supreme Electoral Tribunal decided to dismiss the lower-court jud-
ges who had granted the amparo protection, ignoring the adjudication that protected
the dismissed representatives, considering them invalid. The president also conside-
red the amparo decisions invalid, even though the Constitutional Tribunal conside-
red them as obligatory as any constitutional judicial decision. Members of the Su-
preme Electoral Tribunal threatened to dismiss the members of the Constitutional
Tribunal because they admittedly considered some of the amparo actions filed
against the convening of the referendum. Once the referendum took place on April
15, the Constitutional Tribunal, after reviewing one of the lower court’s amparo
decisions, ruled to constitutionally protect fifty of the dismissed representatives by
ordering their reincorporation. Congress, this time with a different majority because
of the recently sworn—in representatives, on April 23 considered exhausted the term
of the magistrates of the Constitutional Tribunal from January 2007. That decision
gave rise to endless discussions on the validity of all the constitutional decisions the
tribunal had adopted since January 2007.

Thus, as can be deduced from this intense, three-month institutional quarrel, the
constitutional discussion on the powers of the Constituent Assembly did not end. On
the contrary, because the matter was not resolved before the election of the assembly
in September 2007, the bitter political conflict was aggravated after the assembly’s
installment, which eventually assumed all political powers, prevailing over all the
other branches of government.

VI

The case of the 1999 Constituent Assembly, although it was not the first conve-
ned in Venezuelan constitutional history,’® in contrast with all the other previous
assemblies, it did not result from a factual rupture of the constitutional order because
of a revolution, a war, or a coup d’état, but rather from a process developed under a

76  For the text of previous Venezuelan constitutions (1811-1961), see Allan R. Brewer-Carias, Las consti-
tuciones de Venezuela, Biblioteca de la Academia de Ciencias Politicas y Sociales, Caracas 1997. On
the constitutional history of those texts, see my “Estudio Preliminar” in id., pp. 11-256.
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democratic rule (as was the case of the 1991 Colombian process and the 2007 Ecua-
dorian one), though in the middle of the most severe political crisis of the country’s
democratic system.”’ In 1999, it was the same Constituent Assembly that carried out
a coup d’état after its election in July 1999 and brushed aside the 1961 Constitution,
whose ambiguous interpretation had served to allow its convening.

The Venezuelan process is important not only because it marks a new trend in
Latin American constitution making (i.e., defrauding the Constitution) but also be-
cause of the lessons it offers to help avoid repeating it or to help understand it if
something similar occurs again (i.e., fraudulent use of the Constitution and democra-
tic tools to establish a system founded on violation of the former and demolition of
the latter). In the Venezuelan case, the constitution—making process exploited the
people’s legitimate hopes and expectations regarding the state’s political recomposi-
tion as a consequence of the decline of the party system.

The Venezuelan crisis of the politically centralized, democratic multiparty sys-
tem that had functioned since 1958 imposed the need to redesign the system to ensu-
re the democratic governance of the country. The situation required a search for new
political instruments to ensure democratic conciliation between political forces by
means of political pacts or consensus among all political actors and factions of so-
ciety, which is why the convening of a constituent assembly could have been justi-
fied for those reasons.”® Accordingly, in Chavez’s presidential decree of February
1999, the issue submitted to popular vote was the election of a constituent assembly
“with the purpose to transform the state and to create a new juridical order allowing
the effective functioning of a social and participative democracy.””” Such was the
raison d’étre of the 1999 process, a purpose that was difficult for anybody to contra-
dict.

But, at that moment, the country expected a constitution-making process based
on political conciliation with the participation of all sectors of society. That did not
happen, and the convening actors never intended it to. Given the aggressive antipar-
ty and anti-representative-democracy presidential campaign, the lack of effective
popular participation, and the absence of any sort of political consensus, what resul-
ted were accentuated differences among political sectors and reinforced factioning
of the country. Far from being a mechanism for dialogue and peace, Venezuela’s
1999 constitution-making process served to aggravate an existing political crisis.

A% 1

Eleven years after the 1999 constitution making, despite the political rhetoric and
exuberant spending, which wasted the immense fiscal income of a rich state in a

77  See Allan R. Brewer-Carias, “La crisis de las instituciones: Responsables y salidas,” in Revista del
Centro de Estudios Superiores de las Fuerzas Armadas de Cooperacion, 11, Caracas 1985, 57-83. See
also Allan R. Brewer-Carias, Instituciones politicas y constitucionales, Universidad Catolica del Tachi-
ra—Editorial Juridica Venezolana, San Cristobal-Caracas 1996, 1 (Evolucién histérica del estado): pp.
523-541.

78  See Allan R. Brewer-Carias, “Reflexiones sobre la crisis del sistema politico, sus salidas democraticas y
la convocatoria a una Constituyente,” in Los candidatos presidenciales ante la academia, Biblioteca de
la Academia de Ciencias Politicas y Sociales, Caracas 1998, pp. 9-66.

79  Article 3, Decree N° 3 of Feb. 2, 1999, in Gaceta Oficial N° 36.634 of Feb. 2, 1999.
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poor country, no effective reform of the state has been achieved. Instead of social
and participatory democracy, the process resulted in the configuration of a centrali-
zed, militaristic, and concentrated authoritarian regime that seeks to impose a socia-
list model of society with a democratic veil — centralized populist programs and ins-
titutions that pretend to be participatory have almost completed the destruction of
the direct representative democracy.

In this sense, from a democratic point of view, the 1999 constitution-making pro-
cess was a failure. Any changes the country has experienced have accentuated the
crisis of the democratic system by concentrating all power in the president’s hands
and centralizing all territorial and local governments, which have limited representa-
tion. There have been great changes among Venezuela’s political actors, as new
groups filled with extreme hate and resentment (fed by the president’s well-
orchestrated speeches and diffused by state media) have crushed traditional parties
and accentuated differences among Venezuelans in a context of extreme political
polarization, which makes conciliation even more difficult.®

From an authoritarian, antidemocratic point of view, the 1999 constitution-
making process can be considered a success — it allowed one faction, person and
party, to completely seize and take over political power, and subsequently use it to
crush all others parties and opponents. That opened wounds and created social and
political rivalries that had been unknown for decades in the country, thus reinforcing
social and political conflicts and destroying the democratic institutions, including
the Armed Forces that were created with so much effort during the second half of
the twentieth century.

The 1999 crisis of the democratic and representative party system should have
led Venezuela’s leadership to seek transformation, not destruction. The democratic
system needed to improve to give way to a more participative democracy, which, of
course, can take place only at the level of autonomous local government. Such was
the people’s main objective in responding to the constitution-making process called
for in 1999: to draft an effective decentralization framework of the federal state and
to transform the country’s decades’ old centralized federation into a participatory,
decentralized democracy.

In the modern world, consolidated democracies have always both resulted from
and caused political decentralization; that is, decentralization has been a consequen-
ce of the democratization process and a condition for democracy’s survival and im-
provement. Thus, decentralization is the political instrument designed into a demo-
cracy to articulate all intermediate political powers, thereby allowing for government
accomplishments close to the regions, communities, and people. Decentralization is
a matter of democracies; decentralized autocracies have never existed.

The convening of the Constituent Assembly in Venezuela in 1999, after more
than forty years of democracy, was supposed to have accentuated the democratic
principle by decentralizing power, not destroying it. However, in the past decade,

80  See Allan R. Brewer-Carias, “El proceso constituyente y la fallida reforma del Estado en Venezuela,” in
Estrategias y propuestas para la reforma del estado, Universidad Nacional Auténoma de México, Me-
xico City 2001, pp. 25-48.
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the federal form of government has transformed into a simple constitutional rubber
stamp to disguise a completely centralized state ruled by one person who is simulta-
neously head of the state, the executive, the public administration, the military, and
the ruling United Socialist Party. He calls himself “the leader,” to be “reelected”
indefinitely.*'

In 1999, other much-needed reforms included checks and balances among the
branches of government. Achieving this, particularly reforming relations between
the executive and legislative power, was why people accepted the constitution-
making process of 1999. Paradoxically, the crisis of democratic governance in the
1990s was a result not of excess presidentialism but rather of excess party parlia-
mentarianism, particularly given the tight political control that the traditional parties
exercised over Congress. In particular, with respect to the exclusively partisan no-
mination and appointment of the nonelected public officials, like the magistrates of
the Supreme Court, the head of the Comptroller General Office, the head of the Pu-
blic Prosecutor’s Office, and members of the Supreme Electoral Council, there were
nasty criticisms given the excessive partisan character of those appointments, which
were made without any possibility of civil-society participation. The reform of such
matters aimed to ensure a better balance among independent powers and more effec-
tive checks among them, thus limiting their exclusive partisan conformation. Parti-
cularly, reform aimed to build a complete independent and autonomous judiciary.
But none of these reforms was applied because of the absolute concentration of state
powers that has developed during the past decade (1999-2010).

The fact is that the 1999 Venezuelan Constituent Assembly was not elected to
govern the country or to substitute for all elected branches of government. Accor-
ding to the Supreme Court decision on the challenged bylaws, the assembly had
neither full powers nor original constituent powers. In principle, it had the particular
mission of drafting a new Constitution and was to function in parallel with the cons-
tituted branches of government that had been elected in November 1998: the natio-
nal Congress, the states’ legislatures and governors, and the municipal councils and
mayors. Nonetheless, at its first session, through the vote of the overwhelming majo-
rity of its members and without any constitutional support, the assembly proclaimed
itself as having original constituent power and, in particular, all the needed powers
to “limit or to decide to cease the activities of the authorities conforming the bran-
ches of government.” It set forth in its internal bylaws that “all the State entities are
subordinated to the National Constituent Assembly and are obliged to execute and to
provide for the execution of the public acts issued by the Assembly.”**

81  In the “Declaration of Principles” of the United Socialist Party (Apr. 23, 2010), the proposal is to assure
the leadership of Chavez during the “Bicentennial Era: 2010-2030.” Available at
http://psuv.org.ve/files/tcdocumentos/Declaracion-de-principios-PSUV .pdf

82  See Gaceta Constituyente (Diario de Debates), Agosto-Septiembre 1999, Aug. 3, 1999, N° 1, 4. See my
dissenting vote in Gaceta Constituyente (Diario de Debates), Agosto—Septiembre 1999, Aug. 7, 1999,
N° 4, pp. 6-13; Allan R. Brewer-Carias, Debate constituyente (Aportes a la Asamblea Nacional Consti-
tuyente), Fundacioén de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999, 1 (Aug. 8-Sept.
8): pp. 15-39.
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VIII

Despite all those powers, the result of the constitution-making process, the 1999
Constitution, from a democratic point of view did not turn out to be the document
promised to the people in the April 25 consultative referendum to transform the state
and the democratic system. It did not conform to the new vision of consolidating
democratic principles and politically reorganizing the country, substituting the cen-
tralized party and state system for a decentralized one.

On the contrary, the result was an authoritarian framework of centralized go-
vernment based on state intervention in the economy — helped by uncontrolled pu-
blic oil income — which reinforced a presidentialism that has concentrated and con-
trolled all state powers with a sharp antiparty tendency and a military force never
before incorporated in the Constitution. Today, a single-party system is embodied in
the state.

It has been within this constitutional framework that, during the past decade, an
authoritarian government has arisen in Venezuela, with a president who, after ten
years in office, has succeeded in amending the Constitution to ensure his continued
and indefinite reelection, which was eventually approved by referendum in 2009.
Also, in defrauding the Constitution, the president has progressively erased the fede-
ration; has suffocated local governments through the creation, in 2006, of communal
councils directly dependent on the president™; and has been building a socialist state
contrary to the will of the people — who discarded it in rejecting the 2007 constitu-
tional reform proposals — imposed upon them above the debris of the demolished
democratic institutions.

All these trends found their origin in the exclusionist 1999 constitution-making
process, which far from politically reconciling the country accentuated fundamental
differences across social classes, multiplied and increased political division in the
country, and provoked extreme polarization. The process also was the main instru-
ment for ensuring that one and only one political group, in support of the president,
could seize all state powers and take absolute control of all institutions — this was all
fueled by the extraordinary increase in public funds that were dispensed without
control. That is, the 1999 constitution-making process has been an instrument for
excluding all political parties, especially those that dissent against the president’s
will, and for establishing hegemonic control.

IX

The assault, seizure, and takeover of power by the political group that controlled
the Constituent Assembly did not finish with the drafting of the Constitution. It con-
tinued after the December 15 referendum. This time, the same assembly carried out
a constitutional coup, this time against the new Constitution, to impose different

83  See Allan R. Brewer-Carias, “El inicio de la desmunicipalizacién en Venezuela: La organizacion del
poder popular para eliminar la descentralizacion, la democracia representativa y la participacion a nivel
local,” in AIDA, Opera Prima de Derecho Administrativo. Revista de la Asociacion Internacional de
Derecho Administrativo, Universidad Nacional Autonoma de México, Mexico City 2007, pp. 49-67.
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constitutional provisions the people had never approved, which allowed for the
complete seizure of all branches of government and the final assault on power.

On December 22, 1999, one week after the popular approval of the Constitution,
paralleling the provisions of the Constitution but not submitted to popular approval,
the assembly adopted the Decree for a Transitory Regime. Through the decree, as
expected, only the president was ratified in his office; all other elected and nonelec-
ted state officials were definitively dismissed.®

To fill that institutional gap, the Assembly, again without following provisions of
the new Constitution, appointed members of the Supreme Tribunal of Justice and of
the National Electoral Council, the public prosecutor, the comptroller general, and
the people’s defender. In addition, also without any constitutional support, the As-
sembly created and appointed the members of the National Legislative Commission,
not established in the Constitution, to act as a nonelected legislative body that would
substitute for the dismissed Congress until a new National Assembly could be elec-
ted. The Constituent Assembly, again without constitutional authorization, directly
assumed legislative functions and sanctioned some statutes — among them, the Elec-
toral Law — to govern the first general elections that took place in August 2000.

All these unconstitutional decisions, unfortunately, were covered up and endor-
sed by the new Supreme Tribunal of Justice, particularly its Constitutional Chamber,
whose members had been appointed by the same Constituent Assembly in the same
unconstitutional transitory regime with the mandate of giving that Assembly judicial
support in judicial proceedings. Consequently, the new tribunal appointed by the
assembly recognized the supposedly “original character” of the Constituent Assem-
bly and its “supraconstitutional” power, thereby justifying all transitory political
decisions adopted, many of which have subsisted to the present and serve to justify
and cover up the endless unconstitutional interventions of the judiciary.”

X

The result of the 1999 Venezuelan constitution—making process, despite any po-
litical changes that have since taken place, has been the complete takeover of all
levels of power and branches of government by supporters of President Hugo Cha-
vez. This has imposed on the Venezuelan people a centralized form of government
and a political socialist project whose aim is found in the phrase “motherland, socia-
lism, or death,” repeatedly pronounced since Chavez took his second oath in January

84  See the Decree of Dec. 22, 1999, “Transitory Constitutional Regime,” in Gaceta Oficial N° 36.859 of
Dec. 29, 1999. See also Allan R. Brewer-Carias, Golpe de estado y proceso constituyente en Venezuela,
Universidad Nacional Auténoma de México, Mexico City 2002, 354ff.; and La Constitucion de 1999:
Derecho constitucional venezolano, Editorial Juridica Venezolana, Caracas 2004.

85  See, e.g., the Jan. 26, 2000, Decision N° 4 (Caso: Eduardo Garcia), and the Mar. 28, 2000, Decision
N° 180 (Case: Allan R. Brewer-Carias et al.) in Revista de Derecho Publico 81, Editorial Juridica Ve-
nezolana, Caracas 2000, 93ff. and 86 ff. See also Allan R. Brewer-Carias, Golpe de estado y proceso
constituyente en Venezuela, Universidad Nacional Auténoma de México, México City, 2002, pp. 354ff.
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2007. That Phrase is now the official military salute — though nobody voted on or
approved it.*°

In summary, the 1961 Constitution was fraudulently used to provoke the 1999
constitution making by means of the election of a constituent assembly not establis-
hed in the Constitution. After the assembly was democratically elected according to
bylaws that the president unilaterally imposed to gain complete control of the as-
sembly, the assembly staged a coup d’état. Since 2000, under the authoritarian fra-
mework of the new Constitution, it has been the turn of representative democracy to
be used to demolish democracy itself. That is, Venezuela’s government moved from
defrauding the Constitution to defrauding democracy. In the past decade, it has used
representative democracy to eliminate democracy progressively and substitute for it
a participatory democracy of popular power based on communal councils — a demo-
cracy that is participatory only in name.

In this way, a “state of the popular power” is progressively replacing the demo-
cratic rule of law, again through fraud. That substitute pretends to establish a suppo-
sedly “democratic” system based on a direct relationship between a leader and the
people, basically through popular mobilization, populism, and organization of the
aforementioned communal councils, whose members are not elected by the people
but directly appointed by open citizens’ assemblies, which are, of course, controlled
by the government’s single party, thus maintaining the populist system that has been
developed from the uncontrolled distribution of oil wealth.®’

The main identifier of such a system is that all power is concentrated in the head
of state, who is surrounded by ministerial offices “of the popular power,” not being
discarded that, in the near future, he will pretend to be “president of the popular
power.” The system is not democratic, representative, or participatory, being com-
pletely controlled by the head of state through the United Socialist Party it has created.

86  See Alberto Muller Rojas (Military Presidential Chief of Staff), in Reuters, “Venezuelan military adopts
Chavez socialism slogan” (“Venezuela's military has adopted President Hugo Chavez's ‘Homeland, So-
cialism or Death’ slogan as an official salute, a further sign of politicization of core institutions in the
OPEC nation”), El Universal, Caracas May 13, 2007 (“Militares venezolanos adoptan lema socialista de
Chavez), at http://www.reuters.com/article/idUSN1142580120070511; Vivian Castillo, “Chavez insto a
la FAN a asumir el socialismo ‘sin ambigiiedades,”” in E/ Universal (Caracas), Apr. 13, 2007, at
http://www.eluniversal.com/2007/04/13/pol_art_chavez-insto-a-la-fa_246899.shtml; Patricia Rivas,
“Chavez: ‘El 13 de Abril [2002] la revolucién bolivariana se hizo antiimperialista y socialista,”” in
Prensa Web YVKE Mundial, Caracas Apr. 13, 2009, at http://www.radiomundial.com.ve/yvke/noti-
cia.php?22791. See in the “Declaration of Principles” of the United Socialist Party (Apr. 23, 2010), the
proposal regarding the “Bolivarian Socialism” and the “Socialist State,” all based on the slogan “Socia-
list Homeland or death.” Available at http://psuv.org.ve/files/tcdocumentos/Declaracion-de-principios-
PSUV.pdf.

87  See Allan R. Brewer-Carias, “El autoritarismo en Venezuela construido en fraude a la Constitucion (De
coémo en un pais democratico se ha utilizado el sistema eleccionario para eliminar la democracia y esta-
blecer un régimen autoritario de supuesta “dictadura de la democracia),” Report to VIII Jornadas de
Derecho Constitucional y Administrativo and to the VI Foro Iberoamericano de Derecho Administrati-
vo, Universidad Externado de Colombia, Bogota, July 25-27, 2007, available at
http://www.allanbrewercarias.com.

88  See, e.g., the provisions of Decree N° 6670 of Apr. 22, 2009, on the Organization and Functioning of
Public Administration, Gaceta Oficial N° 39163, Apr. 2, 2009.
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All these proposals and reforms, officially announced in January 2007, tend to-
ward what the then—vice president of the republic called the “the dictatorship of
democracy.”® Nonetheless, in democracy, no dictatorship is acceptable, not even a
dictatorship of democracy. That harks back to a different context and time: the failed
dictatorship of the proletariat that emerged from the Russian Revolution in 1918,
based on the Soviets (Councils) of soldiers, workers, and peasants. With a ninety-
year delay, something similar has been designed and in process of being implemen-
ted in Venezuela, since the creation in 2006 of the aforementioned communal coun-
cils, directly dependent on the national executive,” to channel the popular power,
with the alleged participation of organized people, to install the “dictatorship of de-
mocracy.”

History has shown that popular dictatorships have always been fraudulent ins-
truments that circumstantial leaders have used to gain power and then, in the name
of popular power, to demolish any trace of democracy and impose a socialist regime
on a country without a popular vote. Some countries have learned nothing from Bo-
ris Yeltsin. Yeltsin, the first elected president of the Russian Federation, on the oc-
casion of the burial of the Romanov family’s remains, in reaching closure on the
Russian Revolution, voiced one of the most bitter lessons of humanity: “The attem-
pts to change life by means of violence are doomed to fail.”>

Lesson learned or not, what is true is that any dictatorship, whatever its origin or
kind, being inevitably the result of the exercise of violence, physical or institutional,
is condemned to fail and collapse sooner or later.

XTI

What has occurred in Venezuela since 1999 is a political lesson that must be
known about and learned, particularly because Chavez has sold the formula as a
magic one for resolving political crises in democratic regimes in Latin America. The
recent applications of the formula by Ecuador’s President Rafael Correa and the
Honduras’s former President Manuel Zelaya show the need for deep analysis, parti-
cularly of how leaders have defrauded the Constitution to demolish the rule of law
and to destroy democratic values and standards.

89  Vice President Jorge Rodriguez, in Jan. 2007: “Of course we want to install a dictatorship, the dicta-
torship of the true democracy and the democracy is the dictatorship of everyone, you and us together,
building a different country. Of course we want this dictatorship of democracy to be installed forever.”
El Nacional, Caracas Jan. 1, 2007, p. A-2.

90 See Allan R. Brewer-Carias, “El inicio de la desmunicipalizacion en Venezuela: La organizacion del
poder popular para eliminar la descentralizacion, la democracia representativa y la participacion a nivel
local,” in AIDA, Opera Prima de Derecho Administrativo. Revista de la Asociacion Internacional de
Derecho Administrativo, Universidad Nacional Autonoma de México, Mexico City, 2007, pp. 49-67.

91  That is why the political project of the Chavez’s government has been identified as “communist.” See
Jesus Antonio Petit Da Costa, “La lucha en Venezuela es contra el comunismo,” La Razon, Caracas Jan.
10, 2010. On Jan. 15, 2010, in his annual speech before the National Assembly on the government’s ac-
complishments, President Chavez said: “For the first time, | assume Marxism.” El Universal, Caracas
Jan. 16, 2010, http://www.eluniversal.com/2010/01/16/pol_art_por-primera-vez-asu_1726209.shtml
Decel6.

92 See Daily Telegraph, London Aug., 8, 1998, p. 1.
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This book is devoted to analyzing in detail the Venezuelan experience that began
in 1999, with all its subsequent political consequences, to show how the Constitu-
tion in force at the time was used to violate that same Constitution and how the use
of the existing democratic tools destroyed democracy in that country. It is based on a
series of essays I have written during the past decade, as the facts were occurring, in
which I studied the unfortunate process of subverting democracy from within and of
violating the Constitution to consolidate authoritarianism — all accompanied by a
systematic process of demolishing institutions and destroying democracy.

I have reworked all those essays for this book, which is divided into three parts
and fifteen chapters. Part I is devoted to in-depth analysis of the tools used to deve-
lop the exclusionist 1999 constitution—making process as a means to assault state
powers and completely reshape the Constitution. Chapter 1 is based on the paper
“The 1999 Venezuelan Constitution—-Making Process as an Instrument for Framing
the Development of an Authoritarian Political Regime,” which I presented on Octo-
ber 11, 2002, at the U.S. Institute of Peace Conference Project on Constltutlon-
Makmg, Peace Building and National Reconciliation, in Washington, DC.” Chapter
2 covers the endless transitory constitutional regime that the Constituent Assembly
illegitimately sanctioned in 1999, after the Constitution had been approved by popu-
lar vote. The regime has prevented the complete enforcement of the 1999 Constitu-
tion. Chapter 2 is based on an essay I wrote between 2001 and 2002 that was first
published as “Illegitimate Constitutional Transitory Regime Adopted by the Natio-
nal Constituent Assembly after the Popular Approval of the New Constitution” in a
book by the Universidad Nacional Auténoma de México.”* The transitory constitu-
tional regime resulted in state entities adopting various arbitrary decisions in viola-
tion of the Constitution, but the Supreme Tribunal of Justice, cons1st1ng of magistra-
tes appointed by that regime, obediently endorsed those decisions.” Chapters 3 and
4 are a critical reflection on the political and socioeconomic provisions of the 1999
Constitution, from its exclusionary process to later distortions in its implementation.
The chapters are based on a few essays I wrote during the month following its ap-
proval, beginning with one for the Conference on Challenges to Fragile Democra-
cies in the Americas: Legitimacy and Accountability, organized by the Faculty of
Law of the University of Texas, in Austin on February 25, 2000, and another, on

93 The paper was later published as “The 1999 Venezuelan Constitution-Making Process as an Instrument
for Forming the Development of an Authoritarian Political Regime,” in Laurel E. Miller, editor, Fra-
ming the State in Times of Transition: Case Studies in Constitution Making, United States Institute of
Peace, Washington 2010, pp. 505-532.

94  See Allan R. Brewer-Carias, Golpe de estado y proceso constituyente en Venezuela, Universidad Na-
cional Autéonoma de México, Mexico City 2002, pp. 343ff.

95  The initial version of these reflections was published in my book Golpe de estado y proceso constitu-
yente, Universidad Nacional Autéonoma de México, Mexico City, 2002, 341-405, and in my book La
Constitucion de 1999. Derecho constitucional venezolano, Caracas 2004, Vol 2, pp. 1.017-1115.

96  An abstract of my presentation was published in Texas International Law Journal 36, 2001, 333-38.
See in addition my critical comments on the new Constitution immediately after its approval, in “Refle-
xiones criticas y vision general de la Constitucion de 1999,” Inaugural Lecture, Curso de Actualizacion
en Derecho Constitucional, Universidad Catdlica Andrés Bello, Caracas Feb. 2, 2000; “La Constitucién
de 1999 y la reforma politica, Colegio de Abogados del Distrito Federal, Caracas Feb. 9, 2000; “The
Constitutional Reform in Venezuela and the 1999 Constitution,” Seminar, Challenges to Fragile Demo-
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“Global Values in the Venezuelan Constitution: Some Prioritizations and Several
Incongruencies,” in which I contrasted the formal constitutional provisions and the
political reality written for a presentation at a National Constitutional Jurisprudence
conference in Bellagio, Italy, on September 22-26, 2008.

Part II is devoted to analyzing the most important institutional developments de-
riving from the 1999 Constitution. It is divided into five chapters. Chapter 5 summa-
rizes the previously described process of consolidating authoritarianism and is based
on a paper on “Authoritarianism in Venezuela Built Defrauding the Constitution”
that I initially wrote for the Ninth Ibero-American Congress on Constitutional Law
and the Seventh National Symposium on Constitutional Law, organized by the As-
sociagdo Brasileira dos Constitucionalistas Demdcratas, Se¢do Brasileira do Instituto
Ibero-Americano de Direito Constitucional, and Academia Brasﬂelra de Direito
Constitucional, held on November 11-15, 2006, in Curitiba, Brazil.”” Chapter 6
covers the reinforcement of the centrahzatlon to which the state has been submitted.
It is based on my paper, “Centralized Federation in Venezuela,” presented at the
seminar Federalism in the Amencas and Beyond, at Duquesne School of Law in
Plttsburgh on November 13, 2004.”® Chapter 7 discusses the concentration of power
in the branches of government. It is based on an essay I wrote on the principle of
separation of powers and authoritarian government in Venezuela, discussed in semi-
nars at Fordham Law School in New York City (February 11, 2008), Duquesne
University School of Law (November 7-8, 2008) and Umver51ty of Pennsylvania
Law School in Philadelphia (April 16, 2009).” Chapter 8 covers the catastrophic

cracies in the Americas: Legitimacy and Accountability, organized by Faculty of Law, University of Te-
xas, Austin, Feb. 25, 2000; “Reflexiones criticas sobre la Constitucion de 1999,” Seminar, El constitu-
cionalismo latinoamericano del siglo XXI en el marco del LXXXIII aniversario de la promulgacion de
la Constitucion politica de los Estados Unidos Mexicanos, Camara de Diputados e Instituto de Investi-
gaciones Juridicas UNAM, México City, Jan. 31, 2000; “La nueva Constitucion de Venezuela del
2000,” Centro Internationale per lo Studio del Diritto Comparato, Facolta di Giurisprudenza, Facolta de
Scienze Politiche, Universita’degli Studi di Urbino, Urbino, Italia, Mar. 3, 2000; “Apreciacion general
sobre la Constitucion de 1999,” Ciclo de conferencias sobre la Constitucion de 1999, Academia de
Ciencias Politicas y Sociales, Caracas May 11, 2000. These papers were published in Diego Valadés
and Miguel Carbonell, coords., Constitucionalismo iberoamericano del siglo XXI, Camara de Dipu-
tados, LVII Legislatura, Universidad Nacional Autonoma de México, Mexico City 2000, pp. 171-93; in
Revista de Derecho Publico 81, Editorial Juridica Venezolana, Caracas 2000, 7-21; in Revista Facultad
de Derecho, Derechos y Valores 3, N° 5, Universidad Militar Nueva Granada, Santafé de Bogota, D.C.,
Colombia, July 2000, pp. 9-26; La Constitucion de 1999, Biblioteca de la Academia de Ciencias Politi-
cas y Sociales, Caracas 2000, pp. 63-88.

97  The essay was rewritten in 2007 and published in Temas constitucionales: Planteamientos ante una
reforma, Fundacion de Estudios de Derecho Administrativo, Caracas 2007, pp. 13-74.

98  The essay was published in Duguesne Law Review 43, Duquesne University, Pittsburgh, PA, 2005, 629-
43. I wrote some of the reflections for the paper “The Centralized Federation in Venezuela and Subna-
tional Constitutions” for the conference Federalism and Subnational Constitutions, Design and Reform,
organized by the Center for State Constitutional Studies, Rutgers University, New Jersey, held in Bella-
gio, Italy, May 23-26, 2004.

99  Published in Duquesne Law Review 47, Duquesne University, Pittsburgh, PA, 2009, pp. 813-38. I wrote
a first version of the reflections, “Separation of Powers and Authoritarianism in Venezuela,” for a lectu-
re in Prof. Ruti G. Teitel’s course Constitutional Comparative Law, at Fordham Law School, New York
City, Feb. 11, 2008. I further developed the essay for the lecture “Venezuela under Chavez: Blurring
between Democracy and Dictatorship?” at the University of Pennsylvania Law School, Philadelphia
Apr. 16, 2009.
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political subjection of the Supreme Tribunal and the illegitimate use of its jurisdic-
tional powers to mutate the Constitution. The chapter is based on the essay I wrote
for the Dugouesne seminar Judicial Review in the Americas and Beyond in Novem-
ber 2006.'" Chapter 9 deals with the state compulsory appropriation of economic
activities, enterprises, and assets through expropriations and confiscations, with
special reference to the oil industry. It is based on an essay on the state appropriation
of Primary Hydrocarbons Joint Venture Exploitations established before 2001, their
unilateral termination, and the confiscation of assets of their private parties, publis-
hed in 2008."""

Part III deals with recent draft constitutional reforms that have been rejected
(2007) or approved (2009) to consolidate the authoritarian, centralist, and militarist
government that has been implemented during the past decade for the purpose of
stringently controlling the state and all aspects of society. It also deals with the mu-
tations (distortions) of the Constitution made by the Constitutional Chamber of the
Supreme Tribunal. In Chapters 10, 11, and 12, I analyze the president’s 2007 draft
constitutional reforms, which fortunately the people rejected in the December refe-
rendum. The chapters are based on a 2007 essay published in Caracas by Fundacion
Editorial Juridica Venezolana.'"™ Chapter 13" deals with the irregular fraudulent
implementation of the rejected constitutional reform through legislation, and mainly
through decrees laws enacted in execution of the 2007 enabling law. Chapter 14
deals with the process of illegitimate mutation or distortion of the Constitution made
by the Constitutional Chamber of the Supreme Tribunal of Justice, as Constitutional
Jurisdiction, which via constitutional interpretation has modified the Constitution,
even in order to implement the rejected constitutional reforms of 2007. The chapter
is based on the essay “Judicial Review in Venezuela,” which I wrote for the lecture
“The Constitutional Judge and the Destruction of the Rule of Law” at the Adminis-
trative Law Seminar of Professor Eduardo Garcia de Enterria, at the Universidad
Complutense de Madrid, on April 1, 2009.'" Finally, Chapter 15 discusses the 2009

100 Published in Duquesne Law Review 45, Duquesne University, Pittsburgh, PA. 2007, pp. 439-65.

101 Published as “The ‘Statization’ of the Pre-2001 Primary Hydrocarbons Joint Venture Exploitations:
Their Unilateral Termination and the Assets’ Confiscation of Some of the Former Private Parties,” in
Oil, Gas & Energy Law Intelligence 6 (http://www.gasandoil.com/ogel/); and as “La estatizacion de los
convenios de asociacion que permitian la participacion del capital privado en las actividades primarias
de hidrocarburos suscritos antes de 2002, mediante su terminacion anticipada y unilateral y la confisca-
cion de los bienes afectos a los mismos,” in coord. Victor Hernandez Mendible, Nacionalizacion, liber-
tad de empresa y asociaciones mixtas, Editorial Juridica Venezolana, Caracas 2008, pp. 123-88.

102 See Allan R. Brewer-Carias, Hacia la consolidacion de un estado socialista, centralizado, policial y
militarista: Comentarios sobre el sentido y alcance de las propuestas de reforma constitucional 2007,
Editorial Juridica Venezolana, Caracas 2007, and La reforma constitucional de 2007 (Comentarios al
proyecto inconstitucionalmente sancionado por la asamblea nacional el 2 de noviembre de 2007), Edi-
torial Juridica Venezolana, Caracas 2007, p. 224. See also my essays “La reforma constitucional en Ve-
nezuela de 2007 y su rechazo por el poder constituyente originario,” Revista Peruana de Derecho Pu-
blico 8, 15, Lima, 2007, pp. 13-53; and as “La proyectada reforma constitucional de 2007, rechazada
por el poder constituyente originario,” in Anuario de Derecho Publico 2007 1, Instituto de Estudios de
Derecho Publico de la Universidad Monteavila, Caracas 2008, pp. 17-65.

103 Published as “El juez constitucional al servicio del autoritarismo y la ilegitima mutacion de la Constitu-
cion: El caso de la Sala Constitucional del Tribunal Supremo de Justicia de Venezuela (1999-2009),” in
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Constitutional Amendment, approved by referendum on February 2009, which eli-
minates the alternating character of the government by establishing the possibility of
the continuous, indefinite reelection of the president, which has been always prohi-
bited. I initially wrote the essay, “Venezuela 2009 Referendum on Continuous Re-
election: Constitutional Implications,” for the panel discussion Venezuela Referen-
dum: Public Opinion, Economic Impact, and Constitutional Implications for the
Amer%g?s Society and Council of the Americas, held in New York on February 9,
2009.

The entire process in Venezuela of institution demolishing and democracy des-
troying has gravely affected the country’s democratic standards and accomplish-
ments — democracy has been dismantled with democratic tools, and the Constitution
defrauded in the process. Therefore, “Final Reflections,” I provide a general over-
view of the right to democracy and the violation of that right by Venezuela’s autho-
ritarian government from 1999 to 2010. The text of that final chapter generally fo-
llows the lines of the essay on “The Inter-American Democratic Charter and the
Situation of the Venezuelan Democratic Regime,” written between December 2001
and January 2002 to denounce all violations of democratic principles committed by
the Venezuelan government, a process that has continued to this date.'®

A fact is definitive in these matters: All constitution—making processes develo-
ped in countries with durable democratic institutions, though generally resulting
from conflicts, have been the product of political agreements and consensus among
conflicting parties, with extended public participation and consultation. On the con-
trary, when those processes result from a political leader’s, faction’s, or party’s own
particular concept of the state and society, without dialogue or political participa-
tion, eventually those processes implode.

When they result from agreement and consensus, in which parties effectively talk
to one another and where peace opens all doors to all, constitutions can be, at the
eve of a political conflict or of a civil war, the main tool to avoid them, providing
that they are the final product of a political pact of different forces of a society that
are in conflict. When irrational conduct prevents the possibility to achieve those
agreements and consensus before a conflict explodes, inevitably, at the end of a war,
constitutions can then be the result of a political armistice also between parties in
conflict. In both cases, when constitutions result from conflict, as political pacts,
they tend to create conditions for stability and democratic government. But constitu-
tions also can be imposed by one political force on the rest of society, by controlling
power through institutional manipulations or through a revolution. In such cases,
they do not result from agreement of forces in conflict; they express the sole will of
the predominant faction of society, to be imposed on others. With such constitutions,

Revista de Administracion Publica, 180, Centro de Estudios Politicos y Constitucionales, Madrid 2009,
pp- 383-418.

104 Published as “El juez constitucional vs. la alternabilidad republicana (la reeleccion continua e indefini-
da),” Revista de Derecho Publico, 117, Editorial Juridica Venezolana, Caracas 2009, pp. 205-214.
105 The text of the original essay, which was initially diffused through the Internet, was published as a

chapter of my book, La crisis de la democracia en Venezuela: La Carta Democratica Interamericana y
los sucesos de abril de 2002, Libros El Nacional, Caracas 2002, pp. 137-218.
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no stability can be achieved in the post—conflict transition — and, of course, never the
silence of the prisons or the graves could mean stability.

The fact is this: Forced imposition of a specific political system, a specific eco-
nomic or social system, a territorial artificial organization, or the predominance of
one ethnic group or religion over others has never attained long life. Eventually, the
state and political institutions are demolished or implode. In other words, in any
constitution-making processes, any attempt to impose a political system or a territo-
rial division or integration on society, through violence, — including institutional
violence — that is, the one exercise by means of using state power and institutions —
will fail.

PART ONE

THE POLITICAL ASSAULT ON STATE POWERS AND THE FRAMEWORK
FOR AUTHORITARIANISM

The main trend of the Venezuelan experience of dismantling democracy from
within is that the process, aimed to replace representative democracy with “partici-
patory democracy,” used democratic tools but defrauded democracy itself, and using
constitutional mechanisms it also defrauded the Constitution.'®® The result has been
a political assault on state powers by a new resentful political group that was for-
med; nonetheless, profiting from the democratic rules during Venezuela’s four de-
cades of stable democracy. That group has destroyed the traditional parties, all de-
mocratic institutions, and any sort of pluralism seeking to implement a socialist mo-
del for which the people did not vote.

The process began in 1999 with the convening of the Constituent Assembly not
authorized in the 1961 Constitution. That assembly allowed a resentful political
class to take over all branches of government and completely reshape the Constitu-
tion (Chapter 1). In addition, to facilitate the dismantling of democracy, after popu-
lar approval of the Constitution and before its publication, without any authority to
do so, the Constituent Assembly sanctioned the Transitory Constitutional Regime,
which allowed many provisions of the Constitution not to be applied and split provi-
sions into two categories: those approved by the people and others not submitted to
popular approval (Chapter 2). The result of this constitution-making process was a
new Constitution that formally reaffirmed all the democratic values constructed du-
ring the previous decades but sowed the seeds for the reinforcement of centralization
(Chapter 3) and state intervention in the social and economic life (Chapter 4), allo-
wing the dismantling and destruction of democracy by the elected governments.

106 In Dec. 2009, in a speech at an International Congress commemorating the tenth anniversary of the 1999
Constitution, the vice president of the Constitutional Chamber of the Supreme Tribunal of Justice
(Francisco Carrasquero), considering that “it is impossible to construct socialism with the legal supers-
tructure of representative democracy,” proposed for the Parliament and the other branches of govern-
ment together with the Executive to “start dismantling all that legal superstructure created by representa-
tive democracy elite,” adding the role the Constitutional Chamber has “in order to dismantle all that
megastructure of representative democracy statutes.” Available at http://www.eluniver-
sal.com/2009/12/09/pol_art_en-el-nuevo-constit_1687934.shtml.
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CHAPTER I:
THE 1999 EXCLUSIONIST CONSTITUTION-MAKING PROCESS

In December 1999, as a result of the constitution—making process developed du-
ring that year, a new Constitution was approved in Venezuela. A national consti-
tuent assembly elected that same year sanctioned the new Constitution, which was
submitted to popular approval by referendum on December 15, 1999.

As a member of the National Constituent Assembly, participating in all its ses-
sions and in all the constitutional discussions held, I opposed the Constitution and
led the political campaign for a no vote in the referendum. This position was based
on my multiple negative votes in the Constltuent Assembly and on my publicly ex-
pressed fear that the new Constitution,'”’ despite its advanced civil and political
rights regulations,'” was an instrument framed for the development of an authorita-
rian regime. This fear was due to the Constitution’s provisions allowing for the pos-
sibility of the concentration of state power, state centralization, extreme presidentia-
lism, extensive state participation in the economy, the general marginalization of
civil society in public activities, exaggerated state social obligations reflecting state
oil-income populism, and extreme militarism.'®’

Unfortunately, the warning signs of 1999-2000 have become reality, and the po-
litical system that resulted from the 1999 constitution making has turned out to be
the current authoritarian regime, led by former Lieutenant-Colonel Hugo Chavez
Frias, a leader of the failed 1992 military coup.''® Chavez was elected Premdent of
the Republic of Venezuela in the general elections of December 1998, elected in
2000 after the approval of the new 1999 Constitution, and reelected in December
2006."" After nine years of consolidating the existing authoritarian regime, in Au-
gust 2007, he proposed before the National Assembly a radical reform to the Constl—
tution to formally consolidate a socialist, centralized, militaristic and police state.’

107 See my dissenting votes in Allan R. Brewer-Carias, Debate constituyente (Aportes a la Asamblea Na-
cional Constituyente), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999, 3
(Oct. 18—Nov. 30): pp. 107-308.

108 See my proposal on this matter in Brewer-Carias, Debate constituyente, (Aportes a la Asamblea Nacio-
nal Constituyente), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999, 2
(Sept. 9-Oct. 17): pp. 76-155ft.

109 See “Razones para ‘no’ firmar el proyecto” and “Razones para el voto ‘no’ en el referéndum sobre la
Constitucion,” in Brewer-Carias, Debate constituyente, (Aportes a la Asamblea Nacional Constituyen-
te), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999, 3 (Oct. 18—Nov. 30):
pp. 311ff.

110 On the Feb. 4, 1992, coup d’état attempt, see H. Sonntag and T. Maingén, Venezuela: 4F1992. Un
andlisis socio-politico, Caracas 1992; Gustavo Tarre Bricefo, 4 de febrero. El espejo roto, Caracas
1994.

111 In the 1998 presidential election, Hugo Chavez Frias obtained 56.20% of votes cast, followed by Henri-
que Salas Romer, with 39.99% of votes. Approximately 35% of eligible voters did not vote. See the re-
ferences in £/ Universal, Caracas Dec. 11, 1998, p. 1-1.

112 In the 2006 presidential election, Hugo Chavez Frias obtained 62.84% of votes, and the opposition
candidate, Manuel Rosales, obtained 36.9% of votes. Approximately 25.3% of eligible voters did not.

113 See Proyecto de Reforma Constitucional. Elaborado por el ciudadano Presidente de la Republica
Bolivariana de Venezuela, Hugo Chavez Frias, Editorial Atenea, Caracas Aug. 2007, 58. See the com-
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The Assembly sanctioned the reform on November 2, 2007, but the people rejected
it in a referendum on December 2, 2007."'* In any event, such fundamental trans-
formations of the state could be sanctloned only by a Natlonal Constituent Assembly
as expressly set forth in the 1999 Constitution (Article 347) and cannot be approved
by a constitutional reform procedure (Article 342), as the president proposed in con-
travention of the Constitution.''> Notwithstanding, even if the people did reject un-
constitutional proposals, during 2008 and 2009, many of the rejected reforms were
implemented by defrauding the Constitution, by means of legislation, decrees, laws,
and even convenient judicial interpretations of the Constitution issued by the Consti-
tutional Chamber of the Supreme Tribunal.

The 1999 Constitution replaced the previous 1961 Constitution,''® becoming the
twenty-sixth in the history of the country.'"” As mentioned, it was discussed and
drafted by a national constituent assembly called and elected for that purpose, and it
was approved by referendum on December 15, 1999.

I. THE 1999 NATIONAL CONSTITUENT ASSEMBLY

The 1999 National Constituent Assembly was not the first of its kind in Vene-
zuelan history. Originally, the independent and autonomous state of Venezuela was
created through two constituent assemblies. The first took place in 1811, after the
Declaration of Independence (July 5, 1811) by the former Spanish colonies, which
had been integrated in 1777 in the General Captaincy of Venezuela, creating the
Confederation of States of Venezuela (1811 Constitution). The second took place in

ments on the draft in Allan R. Brewer-Carias, Hacia la consolidacion de un estado socialista, centrali-
zado, policial y militarista. Comentarios sobre el alcance y sentido de la Reforma Constitucional 2007,
Editorial Juridica Venezolana, Caracas 2007; La Reforma Constitucional de 2007 (sancionada incons-
titucionalmente por la Asamblea Nacional el 2 de Noviembre de 2007), Editorial Juridica Venezolana,
Caracas 2007.

114 The reform was submitted to referendum on Dec. 2, 2007. A majority of the people rejected it. The no
votes comprised 51% (4.5 million) of votes cast (9.2 million); approximately 44.11% of eligible voters
did not vote.

115 See Allan R. Brewer-Carias, “El autoritarismo establecido en fraude a la Constitucioén y a la democracia
y su formalizacion en Venezuela mediante la reforma constitucional. (De cémo en un pais democratico
se ha utilizado el sistema eleccionario para minar la democracia y establecer un régimen autoritario de
supuesta ‘dictadura de la democracia’ que se pretende regularizar mediante la reforma constitucional),”
in Temas constitucionales. Planteamientos ante una Reforma, Fundacion de Estudios de Derecho Ad-
ministrativo, Caracas 2007, 13-74; Allan R. Brewer-Carias, Estudios sobre el estado constitucional
2005-2006, Editorial Juridica Venezolana, Caracas 2007, pp. 791f.

116 See Allan R. Brewer-Carias, La Constitucion y sus enmiendas, Editorial Juridica Venezolana, Caracas
1991; and Instituciones politicas y constitucionales, Universidad Catolica del Tachira—Editorial Juridi-
ca Venezolana, San Cristobal-Caracas 1996, 1 (Evolucion histérica del estado): pp. 455ff.

117 See the text of all Constitutions (1811-1999) in Allan R. Brewer-Carias, Las Constituciones de Vene-
zuela, Biblioteca de la Academia de Ciencias Politicas y Sociales, Caracas 2008. For the constitutional
history behind those texts, see my “Estudio Preliminar” in the same book, Vol 1, pp. 23-526.

118 See Allan R. Brewer-Carias, La Constitucion de 1999, Editorial Juridica Venezolana, Caracas 2000; La
Constitucion de 1999. Derecho Constitucional Venezolano, Editorial Juridica Venezolana, 2 vols., Ca-
racas 2004. See also Hildegard Rondon de Sansé, Andlisis de la Constitucion venezolana de 1999, Edi-
torial Ex Libris, Caracas 2001; Ricardo Combellas, Derecho constitucional: Una introduccion al estu-
dio de la Constitucion de la Republica Bolivariana de Venezuela, McGraw-Hill, Caracas 2001; Alfonso
Rivas Quintero, Derecho constitucional, Paredes Editores, Valencia, 2002.
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1830, after the separation of the Provinces of Venezuela from the Republic of Co-
lombia, which Simén Bolivar had created nine years earlier, in 1821, when he ma-
naged to integrate the former Spanish colonies of what is today Ecuador, Colombia,
and Venezuela (1830 Constitution).

After those two original constituent assemblies, seven other constitution-making
processes through similar elected institutions were carried out in 1858, 1863, 1893,
1901, 1914, 1946, and 1953. In each case, the constitution-making process through
constituent assemblies resulted from a de facto rejection of the existing constitution,
a coup d’état, a revolution, or a civil war.'"” In all these cases, the assemblies were
never elected peacefully under democracy, always serving as a political tool to res-
hape the political process of the country, in which they played a decisive role.

Thus, it is possible to define the basic political periods of Venezuelan constitu-
tional history by those constituent assemblies: As mentioned, the first period began
in 1811 with the Constituent Congress that declared independence from Spain. After
the independence wars and the disappearance of Venezuela as an independent Re-
public because of being united with the former provinces of New Granada in the
Republic of Colombia, a new constitutional assembly was elected in 1830 to restore
the republic. This period of formation of the new state ended abruptly with the Fede-
ral Wars, which were preceded by the 1858 Constituent Assembly. At the end of the
wars, a constituent assembly was again elected in 1863 to establish the constitutional
basis of the federal state system.

This initiated the second political period, which once again ended abruptly after
the Revolucion Liberal Restauradora in 1899, which provoked the election of the
Constituent Assembly of 1901. That assembly designed a radical change in the poli-
tical system, giving birth to a centralized and autocratic state, which was consolida-
ted by the Constituent Congress of 1914 and through other constitutional reforms
approved during the first half of the twentieth century.

This third political period of Venezuelan constitutional history ended abruptly
with the Revolution of October 1945. A new constituent assembly in 1946 assumed
the task of designating the democratic political system of a centralized state, which
prevailed for the second half of the twentieth century and was consolidated after a
military interregnum (1948-58) in which a constituent assembly was also convened
(1953). It was the system of state centralism and democracy of parties that at the end
of the 1990s demanded a radical change. That was the change that should have been
designed by the Constituent Assembly of 1999, which was to be convened, as never
before, within a democracy and without a previous de facto constitutional break.
That is why the Constituent Assembly and the constitution-making process of 1999
were different from all the previous ones in Venezuelan history and even from many
similar processes in other countries in the past decades. It did not result from a de
facto rejection of the 1961 Constitution or from a revolution, a war, or a coup. Rat-
her, with some similarities to the 1991 Colombian and 2007 Ecuadorian Constituent

119 See Elena Plaza and Ricardo Combellas, coords., Procesos constituyentes y reformas constitucionales
en la historia de Venezuela: 1811-1999, Universidad central de Venezuela, Caracas 2005; Allan R.
Brewer-Carias, “Las asambleas constituyentes en la historia de Venezuela,” EI Universal, Caracas Sept.
8, 1998, p. 1-5.
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Assemblies,'*’ the Venezuelan Constituent Assembly of 1999 resulted from a formal

democratic process that did not involve a rupture of the previous political regime. 121
Nonetheless, in Colombia, the Constituent Assembly resulted from political agree-
ments and consensus between the political forces of the country. In Venezuela and
Ecuador, the Constituent Assembly was unilaterally conceived and submitted to
popular vote by the president, without any previous political agreements or partici-
pation by political parties.

In all cases, but particularly Venezuela, the constitution making of 1999 took
place in the context of a severe p011t1cal CrlSlS 122 which was affectlng the democratic
regime that had been established in 1958.'* The crisis had arisen as a result of a
lack of evolution from a system of overly centralized political parties,'** which exis-
ted then and still exists today. In fact, the call for the referendum on establishing the
Constituent National Assembly, made by the newly elected president, Hugo Chavez,
on February 2, 1999, intended to ask the people their opinion on a constituent natio-
nal assembly “aimed at transforming the State and creating a new legal order that
allows the effective functioning of a social and partlclpatlve democracy.” > That
was the formal raison d’étre of the constitution making and is why, with few excep-
tions, it would have been difficult to find anyone in the country to disagree with
those stated purposes: transforming the state and putting into practice a form of de-
mocracy that would be social, participatory, and effective. For that purpose, undoub-
tedly, a political conciliation and participative process was necessary.

Unfortunately, Chavez did not formally conceive of the constitutional process as
an instrument for conciliation, aimed to reconstruct the democratic system and to
ensure good governance. That would have required agreements and consensus to
reach a political commitment from all components of society, as well as the partici-

120 See Allan R. Brewer-Carias, “El inicio del proceso constituyente en Ecuador en 2007 y las lecciones de
la experiencia venezolana de 1999,” in Estudios sobre el estado constitucional 2005-2006, Editorial Ju-
ridica Venezolana, Caracas 2007, pp. 766 ff.

121 See Allan R. Brewer-Carias, “Reflexiones sobre la crisis del sistema politico, sus salidas democraticas y
la convocatoria a una constituyente,” in Los candidatos presidenciales ante la academia, Aug. 1018,
1998, Biblioteca de la Academia de Ciencias Politicas y Sociales, Caracas 1998, pp. 9-66.

122 See Allan R. Brewer-Carias, La crisis de las instituciones: Responsables y salidas, Céatedra Pio Tama-
yo, mimeo, Centro de Estudios de Historia Actual, Facultad de Economia y Ciencias Sociales, Universi-
dad Central de Venezuela, Caracas 1985. Also see Allan R. Brewer-Carias, Instituciones politicas y
constitucionales, Universidad Catolica del Tachira—Editorial Juridica Venezolana, San Cristobal—
Caracas 1996, 1 (Evolucion historica del estado): pp. 523-541.

123 On the democratic political process after 1958, see Allan R. Brewer-Carias. Cambio politico y reforma

del estado en Venezuela. Contribucion al estudio sobre el estado democratico y social de derecho, Ed.
Tecnos, Madrid 1975.

124 See Allan R. Brewer-Carias, El estado: Crisis y reforma, Academia de Ciencias Politicas y Sociales,
Caracas 1982; and Problemas del estado de partidos, Editorial Juridica Venezolana, Caracas 1988.

125 See the text of the decree at Gaceta Oficial N° 36.634, Feb. 2, 1999, and its modification in Gaceta
Oficial N° 36.658, Mar. 10, 1999. See the criticisms of the decree as constitutional fraud, in Allan R.
Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, Biblioteca de la Academia de
Ciencias Politicas y Sociales, Caracas 1999, pp. 229 ff.
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pation of all sectors in the design of a new, functioning democracy — that did not
occur.

The Constituent Assembly of 1999, in fact, served to facilitate the total takeover
of state powers by a new political group supporting the president, which crushed all
the others, including existing political parties. As a result, almost all opportunities
for inclusion and public participation were squandered. Moreover, the constitution-
making process became an endless and continuous constituent coup d’état when the
Constituent Assembly elected in July 1999, before changing the existing 1961 Cons-
titution, began violating it by assuming powers 1t lacked under that text and under
the terms of the April referendum that created it.'*’” As an independent candidate, 1
was elected to the 1999 Constituent Assembly and thus able to participate in all its
discussions. I dlssented orally and in writing to all unconstitutional and undemocra-
tic decisions.'” I witnessed the seizure of power, beginning with the convening of
the referendum on the Constituent Assembly in February 1999, then the April 1999
referendum to approve the convening of the Constituent Assembly, the election of
the Constituent Assembly in July 1999, the exercise of “supraconstitutional” power
by the Constituent Assembly from August 1999 to January 2000, the drafting and
discussion of the draft constitution between October and November 1999, and the
approval of the new constitution through referendum in December 1999.

The result of this brief but intensive process was that 1999 saw the failure of the
constitution-making process as an instrument for political reconciliation and demo-
cratlzatlon in that the stated democratic purposes of the process were not accom-
plished." No effective democratic reform of the state occurred, just an authoritarian
government; and no social and participatory democracy resulted, unless one can
consider democratic the election of a populist government that concentrated all
branches of government and crushed political pluralism. Thus, if it is true that there
have been important political changes, then some of them have aggravated the fac-
tors that provoked the crisis in the first place."’ New political actors have assumed
power, but far from implementing a democratic conciliation policy, they have accen-
tuated the differences among Venezuelans, thereby worsening political polarization
and making conciliation increasingly difficult. The seizure of power has opened new
wounds, making social and political rivalries difficult to reconcile. Despite Vene-

126  See the 1998 political discussion regarding the necessary inclusive character of the proposed constitu-
tion-making process in Allan R. Brewer-Carias, Asamblea constituyente y ordenamiento constitucional,
Biblioteca de la Academia de Ciencias Politicas y Sociales, Caracas 1999, pp. 38 ff.

127 See Allan R. Brewer-Carias, Golpe de estado y proceso constituyente en Venezuela, Universidad Na-
cional Auténoma de México, Mexico City 2002, pp. 181 ff.

128 See my dissenting votes in Allan R. Brewer-Carias, Debate constituyente, (Aportes a la Asamblea
Nacional Constituyente), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999,
1 (Aug. 8-Sept. 8):171f. and 3 (Oct. 18—Nov. 30): pp. 109 ff.

129 See Allan R. Brewer-Carias, “El proceso constituyente y la fallida reforma del estado en Venezuela,” in
Estrategias y propuestas para la reforma del estado, Universidad Nacional Auténoma de México, Me-
xico City 2001, pp. 25-48.

130 See, in general, A.C. Clark, The Revolutionary Has No Clothes: Hugo Chdvez’s Bolivarian Farce,
Encounter Books, New York 2009.
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zuela’s extraordinary oil wealth gained during the first decade of the twenty-first
century, the country’s social problems have increased.

II. THE 1998 CRISIS OF THE POLITICAL SYSTEM AND THE NEED
FOR DEMOCRATIC RECONSTRUCTION

To understand the failure of this constitution-making process as an instrument to
reinforce democracy, it is essential to analyze its political background. As previously
mentioned, the process began in the midst of a crisis facing Venezuela’s political
system, which had been established at the end of the 1950s. That system was esta-
blished as a consequence of the democratic (civil-military) revolution of 1958, du-
ring which then—president General Marcos Pérez Jiménez, who had led a military
government for almost a decade, fled the country.

Three main democratic political parties, whose consolidation began in the 1940s,
mainly led the democratic revolution: the Social Democratic Party (Accién Demo-
cratica, AD), the Christian Democratic Party (COPEI), and the Liberal Party (Union
Republicana Democratica, URD) parties. The parties agreed to establish and conso-
lidate democracy in Venezuela through a series of wrltten agreements, the most im-
portant of which was the Pacto de Punto Fijo (1958)."*' That document is an excep-
tional example in Latin American political history of an agreement among political
elites to ensure the democratic governance of a country,'*” and it went on to produce
one of the most stable democracies of Latin America during the second half of the
twentieth century.'”

The democratic political system strengthened during the 1960s and 1970s, preci-
sely under that extraordinary political agreement, and evolved into a democracy of

131 These parties compromised on the maintenance of a democratic regime obtained with more than 92% of
votes in the 1958 general elections. The Communist Party, which obtained no more than 5% of votes,
was left out of the pact because of its nondemocratic program and doctrine. It cannot be considered “a
considerable force in Venezuela politics.” See Daniel Hellinger, “Political Overview: The Breakdown of
Puntofijismo and the Rise of Chavismo,” in Venezuelan Politics in the Chavez Era: Class, Polarizati-
on, and Conflicts, eds. Steve Ellner and Daniel Hellinger, Lynne Rienner, London 2003, 29. See the Ve-
nezuelan election data up to 1975 in Allan R. Brewer-Carias, Cambio politico y reforma del estado en
Venezuela, Editorial Tecnos, Madrid 1975. Forty years after the first election of 1958, in the general
elections of 1998, the Communist Party obtained only 1.25% of votes. See Richard Gott, Hugo Chavez
and the Bolivarian Revolution, Verso, London 2005, p. 139.

132 On the Punto Fijo Pact, the origins of the 1961 Constitution, and the political-party system, see Juan
Carlos Rey, “El sistema de partidos venezolano,” in Problemas socio politicos de América Latina, Ca-
racas 1980, 255-338; and Allan R. Brewer-Carias, Instituciones politicas y constitucionales, Universi-
dad Catdlica del Tachira—Editorial Juridica Venezolana, San Cristobal-Caracas 1996, 1 (Evolucion his-
torica del estado): pp. 394 ff.; Las constituciones de Venezuela, Caracas 1997, 2011f.; and La Constitu-
cion y sus enmiendas, 13 ff. The text of the pact was published in E/ Nacional, Caracas Jan. 27, 1998,
D-2; Haydee Miranda Bastidas et al., Documentos fundamentales de la historia de Venezuela 1777-
1993, Los Libros de El Nacional, Caracas 1999, 174ft.; Documentos que hicieron historia, Presidencia
de la Republica, Caracas 1962, Vol 2, pp. 443ff.

133 See, e.g., Robert J. Alexander, The Venezuelan Democratic Revolution: A Profile of the Régime of
Romulo Betancourt, Rutgers University Press, New Brunswick, NJ, 1964; Daniel H. Levine, Conflict
and Political Change in Venezuela, Princeton University Press, Princeton, NJ, 1973. For criticism of
Venezuelan exceptionalism, see Steve Ellner and Miguel Tinker Salas, eds., Venezuela, Hugo Chavez
and the Decline of a “Venezuelan Democracy,” Rowman & Littlefield, New York 2007, pp. 3ff.
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parties that functioned in a centralized state and a system of presidential government
subject to parliamentary control.

1. Party Domination and Demand for Participation

Political parties increasingly monopolized the political regime established in the
1960s as a representative and pluralist democracy. They had established the demo-
cratic regime, but they did not understand, after establishing it, that the effects of
democratization would requlre the system of governance to become more represen-
tative and more participatory.

Democratic representation ended up being an issue exclusively for parties
themselves. The d’Hondt method of electing party representatives according to the
system of proportional representation resulted in the elections of party representati-
ves who felt they were more accountable to their own parties than to their consti-
tuents or community. In addition, political parties monopolized the possibility for
people’s participation and penetrated all of civil society, from trade unions to pro-
fessional associations and neighborhood organizations.

It must be noted that the proportional representation system was established in
the 1961 Constitution and applied to all representative elections at the national, sta-
te, and municipal levels, allowing for the statutory establishment of a different elec-
toral method at the local level, which occurred in some places in the 1980s and
1990s."*> The absolute dominance of Congress by representatives of two or three
political parties who had no direct relationships to their constituencies provoked
their rejection by the people and the rejection of Congress, which was viewed as an
exclusive, partisan body, not as the House of Representatives of the people. As a
consequence, electoral support for the two main parties (AD and COPEI) varied
from 92.83% in 1988 to 45.9% in 1993, to 36.1% in November 1998, and to 11.3%
in December 1998, when Chéavez was elected president.'*

Thus, at the beginning of the 1980s, the public began to make new and diverse
demands for means of representation and political participation, but those demands
were not met. Among other things, the public called for a reform of the electoral
system. In general, they wanted to make democracy more participatory. There was
thus an urgent need for local government reform, because it is the only effective way
to ensure effective democratic participation. However, in general, this was not un-
derstood, particularly by the political parties and their leaders.

Municipalities in Venezuela were and still are so disconnected from the citizens
that they are of sporadic benefit to them. They never managed to become the pri-
mary political unit, the center of political participation, or an effective instrument for

134 See Allan R. Brewer-Carias, El estado: Crisis y reforma, Academia de Ciencias Politicas y Sociales,
Caracas 1982, 7-89; and E! estado incomprendido. Reflexiones sobre el sistema politico y su reforma,
Editorial Juridica Venezolana, Caracas 1985.

135 See Allan R. Brewer-Carias, “La reforma del sistema electoral,” Revista Venezolana de Ciencias Politi-
cas 1, CEPSAL-Postgrado en Ciencias Politicas, Universidad de Los Andes, Mérida, Dec. 1987, 55-75;
and Ley Organica del Sufragio, Caracas 1993. See also J. G. Molina and C. Pérez Baralt, “Venezuela
Jun nuevo sistema de partidos? Las elecciones de 1993,” Cuestiones Politicas 13, 1994, pp. 63-99.

136 See El Universal, Caracas Dec. 11, 1998, p. 1-1.
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managing local interests. They were accountable to no one; no one was interested in
them, except the political parties, and they became a mechanism of political parti-
san’s use and unpunished corruption.

Thus, without eliminating political representation, the proposed reforms tended
to create mechanisms that would have allowed people to participate on a daily basis
in local affairs. That should have been one purpose of the constltutlon —making pro-
cess of 1999, or at least many people thought it would be."*® In any case, the aim
was to reform the democratic system, on the basis of the Pacto de Punto Fijo, not to
destroy democracy through policies based on the demomzatlon of the pact, the par-
ties that subscribed to it, and representative democracy itself."

2. State Centralism and the Crisis of Decentralization

Democratic reforms were needed in relation to the organization of the state. Ve-
nezuela has been a federal state since the Constitution of the Confederation of the
States of Venezuela, dated December 21, 1811. Just as federalism was the only
constitutional force uniting the previously independent thirteen colonies of the Uni-
ted States in the eighteenth century, in 1811 in Venezuela, it was the only constitu-
tional means of bringing together the dispersed and isolated seven provinces that
constituted the General Captaincy of Venezuela. Subsequently, Venezuelan political
history has been marked by the swing of the pendulum between centralization and
decentralization.'*’ In the early stages of the republic, despite the centralist orienta-
tions of Simén Bolivar (contained in the 1819 and 1821 Constitutions),'*" in 1830,
regionalist pressure led to the formation of a mixed central-federal state, which deﬁ—
nitively consolidated as a federal system in 1864, when the United States of Vene-
zuela was established.

However, the federation as it existed in the nineteenth century was abandoned in
1901, and throughout the twentieth century, the country experienced political centra-

137 See Allan R. Brewer-Carias, “Municipio, democracia y participacion. Aspectos de la crisis,” Revista
Venezolana de Estudios Municipales 11, Caracas 1988, 13-30; and “Democracia municipal, descentra-
lizacion y desarrollo local, Revista Iberoamericana de Administracion Publica 11, Ministerio de Admi-
nistraciones Publicas, Madrid 2004, pp. 11-34.

138 On this, see my proposal to the 1999 Constituent Assembly in Allan R. Brewer-Carias, Debate constitu-
yente, (Aportes a la Asamblea Nacional Constituyente), Fundacion de Derecho Publico—Editorial Juri-
dica Venezolana, Caracas 1999, 1 (Aug. 8—Sept. 8): pp. 156ff.

139 This policy has characterized Chavez’s actions to justify the takeover of all branches of government,
including the attempted coup he led in 1992. On the justification of Chavez’s demonization of the Punto
Fijo Pact, see Nikolas Kozloff, Hugo Chavez: Oil, Politics, and the Challenge to the United States, Pal-
grave Macmillan, New York 2006, pp. 47, 61; Richard Gott, In the Shadow of the Liberator: Hugo
Chavez and the Transformation of Venezuela, Verso, London 2000, 17; Julia Buxton, The Failure of
Political Reform in Venezuela, Ashgate, Aldershot, UK 2001, p. 19.

140 On the evolution of the Venezuelan federation, see Allan R. Brewer-Carias, Instituciones politicas y
constitucionales, Universidad Catolica del Tachira—Editorial Juridica Venezolana, San Cristobal—
Caracas 1996, Vol I (Evolucion histérica del estado): pp. 3511f.; Vol II (El Régimen del Poder Publico y
su Distribucion Vertical): pp. 394ff.

141 See Allan R. Brewer-Carias, “Ideas centrales sobre la organizacion del estado en la obra del libertador y

sus proyecciones contemporaneas,” in Boletin de la Academia de Ciencias Politicas y Sociales 95-96,
Caracas 1984, pp. 137-51.
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lization."** Centralized governance was autocratic in its first phase but, beginning in
1935, it started to evolve to the more democratic form of the second half of the
twentieth century.

At the end of the twentieth century, Venezuela remained a centralized federation,
with power concentrated at the national level and illusory delegations of power to
the federal states. At the same time, the centralized state led to a centralized political
system, as party leaders and party organizations that were governed from Caracas
(the center) came to dominate the political parties.

Long after the regional and local leadership of caudillos in the nineteenth century
and after the consolidation of the national state in the first decades of the twentieth
century, the call for increased democratization and decentralization in the modern
era faced formidable challenges. Not only was it difficult to enhance the autonomy
of local authorities; there also was resistance to admit the need to devolve power
even to intermediate levels of government.

This state of affairs impeded the complete democratization of the country. De-
centralization is a consequence of democracy and, at the same time, a condition ne-
cessary to its survival and improvement. It is an instrument for the intermediate-level
exercise of power in a territory, which should, in turn, link the activities of the center
to communities and regions. There are no decentralized autocracies; decentralized
power is possible only in a democracy.'* Consequently, the public outcry of 1989
called for parties to accelerate state reforms to political decentralization that were
based on provisions in the 1961 Constitution. As a result, in 1989, state governors
were directly elected for the first time in one hundred years; at the local level, the
il?i[rlc‘{f‘iuction of direct election of mayors superseded exclusive government by coun-
cil.

Such democratic “remedies” without a doubt breathed life into the system and
allowed democracy to survive in the 1990s. Nevertheless, the decentralizing advan-
ces as of 1993 were abandoned,'* and the political system entered a terminal crisis

142 See Allan R. Brewer-Carias, “El desarrollo institucional del estado centralizado en Venezuela (1899-
1935) y sus proyecciones contemporaneas,” in Revista de Estudios de la Vida Local y Autonomica 227—
228, Madrid 1985, pp. 487-514, 695-726; and Instituciones politicas y constitucionales, Universidad
Catolica del Tachira—Editorial Juridica Venezolana, San Cristobal-Caracas 1996, Vol I (Evolucién his-
torica del estado): pp. 3511f.; “La reforma politica del estado: La descentralizacion politica,” in Estudios
de derecho publico (Labor en el Senado), Ediciones del Congreso Nacional, Caracas 1983, 1 (1982):
pp- 15-39.

143 See Allan R. Brewer-Carias, Reflexiones sobre la organizacion territorial del estado en Venezuela y en
la América colonial, Editorial Juridica Venezolana, Caracas 1997, pp. 108ff.

144 See Allan R. Brewer-Carias, “Los problemas de la federacion centralizada en Venezuela,” in Revista lus
et Praxis 12, Universidad de Lima, Lima 1988, 49-96; “Bases legislativas para la descentralizacion poli-
tica de la federacion centralizada (1990: El inicio de una reforma),” in Allan R. Brewer-Carias et al.,
Leyes y reglamentos para la descentralizacion politica de la federacion, Caracas 1994, 7-53. Also see
Brewer-Carias, Instituciones politicas y constitucionales, Universidad Catolica del Tachira—Editorial
Juridica Venezolana, San Cristobal-Caracas 1996, Vol II (El régimen del poder Publico y su Distribu-
cion Vertical): pp. 3941f.

145 See discussion of the 1993 efforts to reinforce the decentralization process in Venezuela in Informe
sobre la descentralizacion en Venezuela 1994. Memoria del Dr. Allan R. Brewer-Carias, Ministro de
Estado para la Descentralizacion, Presidencia de la Republica, Caracas 1994.
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in the last years of that decade.'*® The crisis, as mentioned earlier, provoked the

calling of a constituent assembly, whose main objectives should have been the reali-
zation of decentralized power and consolidated democracy, not the destruction of
democracy.

3. The Demand for Reform

Latin American constitutionalism in recent decades has experienced an expan-
sion of the traditional horizontal concept of separation of powers beyond the classic
legislative, executive, and judicial powers. Many Latin American states have intro-
duced a series of constitutional and autonomous institutions outside of the three
classical branches of government, such as general controllerships, defenders of the
people or of human rights, judiciary councils, and public ministries (public prosecu-
tors). In addition, to increase participation of citizens in the democratic order, they
have introduced new remedies for the protection of rights. Such measures have in-
cluded judicial review of the constitutionality of legislation and judicial guarantees
of constitutional rights, together with improvement in citizens’ ability to use the
amparo action (a specific judicial remedy for the protection of constitutional
rights),147 all of which have required that the judiciary be more independent and
autonomous. The reforms have brought about a significant transformation of the
system of checks and balances that regulates the traditional powers in those states.
There were demands to institute similar reforms in Venezuela in the late 1990s,
which would have required a transformation of the balances among the traditional
powers of the state. Without doubt, those reforms should have been accomplished
through the constitution-making process of 1999.

There was a particular need for reform in Venezuela. Although the Venezuelan
system, like other Latin American systems, has been characterized by presidentia-
lism, it had been a moderate presidentialism because of a series of parliamentary
controls on the executive. Paradoxically, the crisis of the Venezuelan system stem-

146 See Pedro Guevara, Estado vs. democracia, Universidad Central de Venezuela, Caracas 1997; Miriam
Kornblith, Venezuela en los 90. Crisis de la democracia, Ediciones IESA, Caracas 1998. See also,
Allan R. Brewer-Carias, Cinco siglos de historia y un pais en crisis, Academia de Ciencias Politicas y
Sociales y Comision Presidencial del V Centenario de Venezuela, Caracas 1998, pp. 95-117; “La crisis
terminal del sistema politico,” in Una evaluacion a estos cuarenta aiios de democracia, El Globo, Ca-
racas Nov. 24, 1997, pp. 12-13; “La crisis terminal del sistema politico venezolano y el reto democratico
de la descentralizacion,” in Instituciones politicas y constitucionales, Universidad Catdlica del Tachira—
Editorial Juridica Venezolana, San Cristobal-Caracas 1996, Vol III (La Distribucion Horizontal del Po-
der Publico): pp. 655-678; “Presentacion,” in Los candidatos presidenciales ante la academia, Acade-
mia de Ciencias Politicas y Sociales, Caracas 1998, 9-66; and Asamblea constituyente y ordenamiento
constitucional, Academia de Ciencias Politicas y Sociales, Caracas 1999, pp. 15-85.

147 See Allan R. Brewer-Carias, Constitutional Protection of Human Rights in Latin America: A Compara-
tive Study of the Amparo Proceeding, Cambridge University Press, New York, 2009; EI amparo a los
derechos y garantias constitucionales (Una aproximacion comparativa), Editorial Juridica Venezolana,
Caracas 1993; and Instituciones Politicas y Constitucionales, Universidad Catolica del Tachira—
Editorial Juridica Venezolana, San Cristobal-Caracas 1998, Vol V (Derecho y accién de amparo): pp.
111 ff.
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med not from an excess of presidentialism but from an excess of Parliamentarianism,
which took the form of the political parties’ monopoly on power. **

In the late 1990s, criticisms of that monopoly focused, in particular, on the ap-
pointment by Congress of the heads of the nonelected organs of public power (Su-
preme Court, Judicial Council, general controller of the republic, prosecutor general
of the republic, Electoral Supreme Council). Serious criticism arose because of the
excessive partisanship shown in those appointments and because of the lack of
transparency and participation of civil society in them.

Therefore, on the one hand, the demands for reform called for increased checks
and balances to break the monopoly of the political parties and reduce partisanship
and, on the other hand, for an increase in the judicial guarantees of constitutional
rights to guarantee greater citizen participation in the democratic order.

Consequently, the 1999 Constituent Assembly should have been used as a vehi-
cle for including and reconciling all political stakeholders beyond traditional politi-
cal parties in the redesign of the democratic system.150 The Constituent Assembly
should have focused on establishing a system that would guarantee not only elec-
tions but also all the other essential elements of democracy, as were later set forth in
the Inter-American Democratic Charter enacted by the General Assembly of the
Organization of American States on September 11, 2001. Such elements include
“the respect for human rights and fundamental freedoms, the access to power and its
exercise subject to the rule of law, the making of periodic, free and fair elections
based on universal and secret vote as an expression of the sovereignty of the people,
the plural regime of parties and political organizations and the separation and inde-
pendence of the public powers” (Article 3).

III. THE CONSTITUTION MAKING PROCESS AND ITS DEFORMATION

1. The Choice of a National Constituent Assembly

Although the call for a constituent assembly materialized in 1999, the demand
for such a body as a vehicle of conciliation or political reconstruction had actually
arisen earlier. It had been proposed before and in the aftermath of the two attempted
military coups of 1992,"*" which had been carried out, among others, by then lieute-
nant—colonel Hugo Chavez Frias, later elected president of Venezuela in 1998.

The subject, in fact, was publicly discussed from 1992,'** but the leaders of the
main political parties failed to appreciate the magnitude of the political crisis. Ins-

148 See Allan R. Brewer-Carias, Problemas del estado de partidos, Editorial Juridica Venezolana, Caracas
1988, 92 ff.

149 Id.

150 See my proposal regarding the convening of the 1999 Constituent Assembly in Allan R. Brewer-Carias,
Asamblea constituyente y ordenamiento constitucional, Academia de Ciencias Politicas y Sociales, Ca-
racas 1999, pp. 56-60.

151 See, e.g., Frente Patriotico, Por una asamblea constituyente para una nueva Venezuela, Caracas 1991.

152 On the initial 1992 proposals, see Elias Garcia Navas, “La Constituyente es la nica salida a la crisis
politica” (Interview, Allan R. Brewer-Carias), in El Nacional, Caracas Mar. 1, 1992, p. D-2; Consejo
Consultivo de la Presidencia de la Republica, Recomendaciones del Consejo Consultivo al Presidente
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tead of attempting to democratize institutions, they tried to maintain the status quo.
This response served to discredit the leaders and their political parties, leading to a
leadership vacuum in a regime that had been ?reviously characterized by the hege-
mony of the political parties and their leaders. '

In the middle of this political crisis, in 1998, Chavez, as presidential candidate,
raised the issue of calling a constituent assembly, only a few years after the removal
of criminal charges against him stemming from his 1992 attempted military coup.
Notwithstanding all the benefits of the proposal, some of the traditional political
parties disputed the proposal and others rejected it; all political elements rejected the
idea that the Congress elected in December 1998 could take the lead in the constitu-
tion-making process. That is, the political parties, although holding sufficient seats
in Congress to shape the constituent process and assume the task of implementing
the needed democratic political reforms declined to take on that role.'** Their igno-
rance of the magnitude of the political crisis was pathetic; in the end, the Constituent
Assembly turned out to be the exclusive political project of candidate Chavez,'> and
it remained such after he was elected president in December 1998 with an
overwhelming majority of 60% of votes cast. Nonetheless, his proposal was not
intended to reform the democratic system — he conceived of it as “revolutionary
process which seeks to destroy this 6[democratic] system; unlike other project, ours
does not seek to fix this system.”'>® However, the call for a constituent assembly
posed a seemingly insurmountable constitutional problem: The text of the 1961
Constitution did not provide for the institution of a constituent assembly as a me-
chanism of constitutional reform. That text set out only two procedures for the revi-
sion of the constitution, one that would apply in the case of a simple amendment and
another that would apply in the case of a larger “general reform.”">’ Both procedures

de la Repiiblica, Caracas 1992, p. 15; Oswaldo Alvarez Paz, El camino constituyente, Gobernacion del
Estado Zulia, Maracaibo, June 1992; Ricardo Combellas, “Asamblea constituyente. Estudio juridico-
politico,” and Angel Alvarez, “Anélisis de la naturaleza de la crisis actual y la viabilidad politica de la
Asamblea Constituyente,” in COPRE, Asamblea constituyente: Salida democratica a la crisis, Folletos
para la Discusion,No. 18, Caracas 1992; R. Escovar Salom, “Necesidad de una asamblea nacional cons-
tituyente,” Cuadernos Nuevo Sur 2-3, Caracas 1992, pp. 156-160; Frente Amplio Proconstituyente
¢;Qué es la Constituyente?, El Nacional, Caracas June 30, 1994; Hermann Escarrd Malavé, Democra-
cia, reforma constitucional y asamblea constituyente, Caracas 1995.

153 The progressive implosion of the Venezuelan democratic regime, which Enrique Krauze considered
“one of the great mysteries of contemporary Venezuela. A mystery and a tragedy,” was provoked by the
“blindness of the political parties’ leadership that did not understand the people’s cry out for reform.”
This blindness was also a main cause of what Krauze called democracy suicide. See Enrique Krauze, E/
poder y el delirio, Tusquests Editores, Mexico City 2009, pp. 47, 52.

154 See my comments from Nov. 1998, in Brewer-Carias, Asamblea constituyente y ordenamiento constitu-
cional, 78-85. See also Daniel Hellinger, “Political Overview: The Breakdown of Puntofijismo and the
Rise of Chavismo,” in Ellner and Hellinger, Venezuelan Politics in the Chavez Era, p. 29.

155 See his “Propuestas para transformar Venezuela,” in Hugo Chavez Frias, Una revolucion democridtica,
Caracas 1998, p. 7.

156 See Agustin Blanco Mufioz (Entrevistas a Hugo Chavez Frias), Habla el Comandante, Universidad
Central de Venezuela, Caracas 1998, p. 287. See also A. C. Clark, The Revolutionary Has No Clothes:
Hugo Chavez’s Bolivarian Farce, Encounter Books, New York 2009, p. 61.

157 See Allan R. Brewer-Carias, “Los procedimientos de revision constitucional en Venezuela” in / Proce-

dimenti di revisione costituzionale nel Diritto Comparato, Atti del Convegno Internazionale organizza-
to dalla Facolta di Giurisprudenza di Urbino, Apr. 23-24, 1997, Universita Degli Studi di Urbino, pub-
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required the vote of both houses of Congress, with additional approval by popular
referendum or by the majority of the state assemblies, without any provision for the
creation of a separate constituent assembly.

Consequently, the first fraudulent action committed against the then-in-force
1961 Constitution occurred in February 1999, when the then—newly elected Presi-
dent Hugo Chavez Frias, on the same day of his inauguration and after the Supreme
Court of Justice had issued an ambiguous decision on the matter a few days before,
convened a referendum without constitutional authorization and without any pre-
vious political agreement or consensual process, to ask for the opinion of the people
on the convening and election of a Constituent Assembly not established in the
Constitution to reshape the constitutional order of the country.

2. The Constitutional Debate Regarding the Election of the Constituent Assembly

These constitutional impediments, the general claims of the people for political
change, and the commitment of the elected President with the constituent assembly
proposal, provoked that after the presidential elections, political discussion ceased to
be about the need to convene a constituent assembly and turned to be about how to
do it and, particularly, whether it was necessary to amend or reform the existing
Constitution to create the institution." Particularly regarding the question of whet-
her the election of the Constituent Assembly required a previous constitutional
amendment to establish such an institution, and if the concept of popular sovereignty
could allow the election of a constituent assembly in the absence of preexisting
constitutional authority. In short, it was a conflict between constitutional supremacy
and popular sovereignty,'® which has been a basic dilemma of all political crises,
that is, constitutional review through either constitutional supremacy or popular
sovereignty, and the weight that one or the other principle must have in modern
constitutional states.

In hindsight, considerations of the rule of law should have resolved the debate.
Viewed from that perspective, there is no doubt that a constitutional amendment was
required. This was the only way the issue could have been resolved without viola-
ting the text of the existing Constitution.'®' On the contrary, the violation of the

blicazioni della Facolta di Giurisprudenza e della Facolta di Scienze Politiche, Urbino, Italy, 1999, pp.
137-181; and in Boletin de la Academia de Ciencias Politicas y Sociales 134, Caracas 1997, 169-222.
See also Allan R. Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, Academia de
Ciencias Politicas y Sociales, Caracas 1999, pp. 84-149.

158 On the political discussion regarding the proposed constitution-making process, see Allan R. Brewer-
Carias, Asamblea constituyente y ordenamiento constitucional, Biblioteca de la Academia de Ciencias
Politicas y Sociales, Caracas 1999, pp. 38ff.

159 See my 1998 proposal in Brewer-Carias, Asamblea nacional constituyente y ordenamiento constitucio-
nal, 56—69; see the contrary position of Carlos M. Escarra Malavé, Proceso politico y constituyente.
Papeles constituyentes, Maracaibo 1999, pp. 33ff.

160 See Allan R. Brewer-Carias, “El desequilibrio entre soberania popular y supremacia constitucional y la
salida constituyente en Venezuela en 1999,” Revista Anuario Iberoamericano de Justicia Constitucio-
nal 3, 1999, Centro de Estudios Politicos y Constitucionales, Madrid 2000, 31-56; and Asamblea cons-
tituyente y ordenamiento constitucional, pp. 152ff.

161 See Allan R. Brewer-Carias, “Comentarios sobre la inconstitucional de la convocatoria a referéndum
sobre una Asamblea Nacional Constituyente, efectuada por el Consejo Nacional Electoral en febrero de
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Constitution to establish a new constitution—making process that would allegedly
give preference to the will of the people (popular sovereignty) over the rule of law
(constitutional supremacy) always leaves the indelible 1mpr1nt of doubts of political
legitimacy, which eventually can serve to revert the situation.'®

Because the matter of constitutional reform was more political than legal, before
the Supreme Court could issue any ruling on the matter, as civil society had reques-
ted, the elected president announced his intention to convene the Constituent As-
sembly as his first act of government, to be issued on Inauguration Day (February 2,
1999). Buoyed by his popularity at the moment, Chavez publicly pressured the Su-
preme Court to decide the question submitted to it in an interpretative recourse on
consultative referendums filed by a nongovernmental organization, according to the
statute governing the Supreme Court.

On January 19, 1999, almost two weeks before the president took office, the
Court issued two amblguous decisions that failed to expressly resolve the issue, 163 if
there was a need to first reform the Constitution before the assembly could be con-
vened; thus decreeing “the death of a Constitution.”'** The Court, in its decision,
referred broadly to the traditional constitutional doctrine on constituent power, in-
cluding quotations from the 1789 writings of Abate Si¢yes, which those defending
the possibility of convening the Assembly subsequently used to support their argu-
ment.'® In this regard, the Court’s ambiguous decision contrasted with the very
clear and direct decision of the Supreme Court of Justice of Colombia in 1991,
which allowed the Constituent Assembly to be convened, and with the clear deci-

1999,” Revista Politica y Gobierno No. 1, Fundacion de Estudios de Derecho Administrativo, Caracas
1999, pp. 29-92. See also Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, 2291f.

162 Among the authors who thought the convening of the Constituent Assembly needed a prior constitutio-
nal provision establishing it was Ricardo Combellas, who in 1998 was head of the Presidential Commis-
sion on State Reforms. See Ricardo Combellas, ;Qué es la Constituyente?. Voz para el futuro de Vene-
zuela, COPRE, Caracas 1998, p. 38. The next year, after having been appointed by Chavez as member
of the Presidential Commission for the Constitutional Reform, he changed his opinion, admitting the
possibility of electing the assembly even without constitutional support. See Ricardo Combellas, Poder
constituyente, Presentacion, Hugo Chavez Frias, Caracas 1999, pp. 189ff. In 1999, Combellas was elec-
ted a member of the Constituent Assembly from the lists supported by Chavez, but a few years later, he
withdrew his support for the president and became a critic of his antidemocratic government.

163  See the texts in Revista de Derecho Publico 77-80, Editorial Juridica Venezolana, Caracas 1999, 56-
73; and Allan R. Brewer-Carias, Poder constituyente originario y asamblea nacional constituyente,
Editorial Juridica Venezolana, Caracas 1999, pp. 25ff.

164 See Alessandro Pace, “Morte di una Costituzione,” Giurisprudenza Costituzionale XLIV, Fasc. 2-
Giuffre Editore, Milan 1999; “Muerte de una constitucion,” in Revista Espariola de Derecho Constitu-
cional 57, Centro de Estudios Politicos y Constitucionales, Madrid 1999, pp. 271-283.

165 On the decisions, see Allan R. Brewer-Carias, “La configuracion judicial del proceso constituyente o de
como el guardian de la Constitucion abrid el camino para su violacién y para su propia extincion,” Re-
vista de Derecho Publico, No. 77-80, Editorial Juridica Venezolana, Caracas 1999, pp. 453-514; Allan
R. Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, Academia de Ciencias Poli-
ticas y Sociales, Caracas 1999, pp. 152-228; Allan R. Brewer-Carias, Golpe de estado y proceso consti-
tuyente en Venezuela, Universidad Nacional Autonoma de México, Mexico City 2002, pp. 65ff.; Loly-
mar Hernandez Camargo, La teoria del poder constituyente: Un caso de estudio: El proceso constitu-
yente venezolano de 1999, Universidad Catolica del Tachira, San Cristobal 2000, pp. 53ff.; Claudia Ni-
kken, La cour supréme de justice et la constitution vénézuélienne du 23 Janvier 1961, Ph.D. diss.,
I’Université Panthéon Assas, Paris 2001, pp. 366ff.



82 ALLAN R. BREWER-CARI{AS

sions of the contentious administrative jurisdiction courts in Honduras in 2009. This
is the main difference between the cases of Colombia in 1991 and Venezuela in
1999 — in the former, the Constituent Assembly was elected after the Supreme Court
expressly allowed it. In the case of Venezuela, the Supreme Court’s decisions ack-
nowledged the possibility of a consultative referendum to seek popular opinion on
the election of a constituent assembly and presented a theoretical summary of the
constitutional doctrine of constituent power. However, the Court said nothing about
the main issue of whether a previous constitutional amendment was required to elect
a constituent assembly to give constitutional rank to its status."

The ambiguous Supreme Court decision emboldened the president who, without
constitutional authorization, issued his first official act on February 2, 1999: a decree
ordering a referendum to propose that the people authorize Chavez, and him alone,
to call the Constituent Assembly and to define its composition, procedure, mission,
and duration.'®” Thus, he purported to hold a referendum on a constituent assembly
in which people would vote blindly, without knowing the number of representatives
to be elected; the electoral system to be applied and the procedure for the assembly’s
election, composition, or the nature or duration of its mission. That means that the
president began the process to convene a constituent assembly to transform the state
and the legal order, without any previous political consultation or consensus with the
political parties and forces of the country, thus disregarding any constitutional or
legal consideration.'® In that way, he marked the process as one imposed by the
president on the basis of his own popularity, without the participation of the political
spectrum of the country. This was another main difference from Colombia’s 1991
Constituent Assembly.

166 See comments on the decisions in Allan R. Brewer-Carias, “La configuracion judicial del proceso cons-
tituyente o de como el guardian de la Constitucién abri6 el camino para su violacién y para su propia
extincion,” in Revista de Derecho Publico, No. 77-80, Editorial Juridica Venezolana, Caracas 1999,
V453-514; Allan R. Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, 152-228;
Allan R. Brewer-Carias, Golpe de estado y proceso constituyente en Venezuela, Universidad Nacional
Auténoma de México, Mexico City 2002, pp. 65ft.; Lolymar Hernandez Camargo, La teoria del poder
constituyente. Un caso de estudio: el proceso constituyente venezolano de 1999, Universidad Catélica
del Téchira, San Cristobal 2000, pp. 53ft.; Claudia Nikken, La Cour Supréme de Justice et la Constitu-
tion vénézuélienne du 23 Janvier 1961, Ph.D. diss., I’Université Panthéon Assas (Paris II), Paris 2001,
pp. 366ft.

167 See Gaceta Oficial N° 36.634, Feb. 2, 1999, and its modification in Gaceta Oficial N° 36.658, Mar. 10,
1999. See comments regarding the decree in Allan R. Brewer-Carias, Golpe de estado y proceso consti-
tuyente en Venezuela, Universidad Nacional Auténoma de México, Mexico City 2002, 113 ff.; Allan R.
Brewer-Carias, Asamblea constituyente y ordenamiento constitucional, Academia de Ciencias Politicas
y Sociales, Caracas 1998, pp. 229ff.

168 The same day, Feb. 2, 1999, in which he convened the Constituent Assembly, he said in a public rally:
“[Many think] that the Decree on the Constituent [Assembly] does not fulfill provisions, I don’t know of
which law, or of which thing, or of which Constitution! Who cares that the Decree of the Constituent
[Assembly] does not fulfill with, I don’t know what thing of a law, or of the Constitution, if it is the
people who is the one crying out for transformation; [the problem] is not legal, is political, and for those
in the Congress [beware]: there is no walk back; for those in the political parties [beware]: there is no
walk back.” See Ana Teresa Torres, La herencia de la tribu. Del mito de la independencia a la Revolu-
cion bolivariana, Editorial Alfa, Caracas 2009, p. 224.
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Because he tried to impose his exclusive and exclusionist proposal through the
February decree, it is hardly surprising that the constitutionality of the decree was
challenged before the Supreme Court," which in a series of judicial review deci-
sions ruled that the manner in which the president had acted in calling for the con-
sultative referendum on the Constituent Assembly was unconstitutional. In one of
the rulings, issued on March 18, 1999, the Supreme Court declared that the presi-
dent could not exclusively formulate the composition, procedure, mission, and dura-
tion of the Constituent Assembly, and that those details would at least have to be
submitted to popular vote.'” Consequently, the National Electoral Council was re-
quired to submit to popular vote whether to convene the Constituent Assembly and
the complete text of its bylaws, from the president, which were not the product of
any sort of political agreement, compromise, or consensus among political forces of
the country. In contrast, in Colombia, the Constituent Assembly was convened after
political parties had reached agreements and consensus. But Ecuador followed the
example of Venezuela in 2007. In both cases, even with some judicial corrections,
the president unilaterally imposed the bylaws of the Constituent Assembly. On April
13, 1999, Venezuela’s Supreme Court ruled that the Assembly had to be elected
within the framework of the Court’s interpretation of the 1961 Constitution and
could not have “original constituent powers,” as the president had proposed. The
Court expressly ordered the National Electoral Council to eliminate those full and
unlimited powers from the bylaws to be submitted to the April 25 referendum.'

The members of the Supreme Court had been elected years before by the party-
controlled Congress, and it was that same Court that, under tremendous political
pressure from President-Elect Chavez, issued the aforementioned decision of
January 1999, by which it gave way, without express ruling, to the possibility of the
election of a constituent assembly without previously reforming the Constitution.
After having freed the political constituent forces of society as a means for participa-
tion, when the Supreme Court tried to control them by ruling that the Constituent

169 See the text of the challenge I brought before the Supreme Court in Brewer-Carias, Asamblea constitu-
yente y ordenacion constitucional, 255-321. On the other challenges brought before the Supreme Court,
see Carlos M. Escarra Malavé, Proceso politico y constituyente, Caracas 1999.

170 See the text of Supreme Court decisions from Mar. 18, 1999; Mar. 23, 1999; Apr. 13, 1999; June 3,
1999; June 17, 1999; and July 21, 1999, in Revista de Derecho Publico 77-80, Editorial Juridica Vene-
zolana, Caracas 1999, 73-110. See the comments in Allan R. Brewer-Carias, Poder constituyente origi-
nario y asamblea nacional constituyente, Editorial Juridica Venezolana, Caracas 1999, 169-98, 223-51;
“Comentarios sobre la inconstitucional convocatoria a referendo sobre una Asamblea Nacional Consti-
tuyente efectuada por el Consejo Nacional Electoral en febrero de 1999,” Revista Politica y Gobierno 1,
Fundacion de Estudios de Derecho Administrativo, Caracas 1999, 29-92; and Golpe de estado y proce-
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171 In particular, see Supreme Court decisions of Apr. 13, 1999; June 17, 1999; and July 21, 1999, in Revis-
ta de Derecho Publico No. 77-80, Editorial Juridica Venezolana, Caracas 1999, pp. 85 ff.; Brewer-
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Assembly to be elected had to observe and act according to the 1961 Constitution, it
was too late.'”? After the election in July 1999, the Constituent Assembly crushed all
the constituted powers, including the Supreme Court itself, violating the in—force
1961 Constitution.'”

3. The Electoral Rule for the Election of the Assembly

Despite the Supreme Court’s rulings and in the absence of any political negotia-
tions, agreements, or consensus among various sectors of society, the president pro-
ceeded unilaterally with the consultative referendum to call a constituent assembly
on April 25, 1999. In a voting process in which only 38.7% of eligible voters cast
their ballots (62.2% of eligible voters did not turn out to vote), the yes votes obtai-
ned 81.9% and the no votes 18.1%.'” The approved proposal provided for the elec-
tion of a 131-member constituent assembly: 104 members to be elected in 24 regio-
nal constituencies corresponding to the political subdivisions of the territory (states
and the federal district); 24 members to be elected in a national constituency, and 3
members representing the indigenous peoples, who constitute a small portion of
Venezuela’s population.

The referendum approved the electoral system that the president had proposed in
which candidates were to run individually, allowing Chavez’s supporters to easily
dominate the Constituent Assembly.'”> The 104 regional constituency seats were
allotted according to the population of each state and the federal district. A list of all
the candidates in each regional constituency was placed on the ballot in each consti-
tuency, and the voters could vote for the number of candidates on their constituen-
cy’s list that corresponded to the number of seats allotted to their constituency. The
elected candidates were those who received the greatest number of votes. Voting
proceeded in the same way on the national level for the twenty-four seats, except in
that case, voters were allowed to choose only ten candidates from the list.

This electoral system was without any precedent in Venezuela. It amounted to a
ruse by the president and his followers to ensure absolute control of the Constituent
Assemb%y. In a campaign financed by Venezuelan insurance companies and foreign
banks,'’ among others, the president appeared personally in every state of the coun-
try proposing his list of candidates for election in each constituency. On the national
level, he proposed only twenty candidates for the twenty-four seats; dividing the
country in two, he proposed a list of ten candidates to voters in the east and a separa-

172 In particular, see the Supreme Court decisions of Apr. 13, 1999; June 17, 1999; and July 21, 1999, in
Revista de Derecho Publico 77-80, Editorial Juridica Venezolana, Caracas 1999, pp. 85ff.

173 See references to all those decisions in Brewer-Carias, Debate constituyente, (Aportes a la Asamblea
Nacional Constituyente), Fundacion de Derecho Publico—Editorial Juridica Venezolana, Caracas 1999,
1 (Aug. 8—Sept. 8): pp. 11-124.

174 See José E. Molina and Carmen Pérez Baralt, “Procesos Electorales. Venezuela, abril, julio y diciembre
de 1999,” in Boletin Electoral Latinoamericano 22, CAPEL-IIDH, San José 2000, pp. 61ff.

175 See Gregory Wilpert, Changing Venezuela by Taking Power: The History and Policies of the Chavez
Government, Verso, London 2007, p. 21.

176 For which a few high former officials of the Banco Bilbao Vizcaya of Spain were criminally indicted on
Feb. 8, 2006, by the Juzgado Central de Instruccion N° 5, Audiencia Nacional, Madrid (Procedure N°
251/02-N).
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te list of ten candidates to voters of the west. This was rather unusual in Venezuelan
political tradition. After more than a hundred years of the constitutional rule of no
reelection, Venezuelans were not used to having presidents directly involved in elec-
toral campaigns, and any governmental involvement in elections had been conside-
red illegitimate.

The election was carried out on July 25, 1999, without the participation of the
traditional political parties; only 46.3% of eligible voters cast ballots (53.7% of eli-
gible voters did not turn out to vote).'”” The candidates supported by the president
obtained 65.8% of the votes cast, but the election resulted in his followers contro-
lling 94% of the seats in the Constituent Assembly. All of the president’s supported
candidates except one were elected, for a total of 123 — of the 104 candidates elected
at the state level, only one belonged to a traditional party (Accion Democratica); of
the 24 candidates elected at the national level, only 4 independent candidates who
opposed the president were elected without his support, mainly because the presi-
dent had proposed only 20 candidates of 24 to be elected. Because the voters could
vote for only ten candidates nationally, all those proposed by the president (ten each
in the east and west) were elected. It can be deduced that if the president would have
proposed three sets of eight candidates — instead of two sets of ten — all twenty-four
candidates would have been elected. In addition, three indigenous representatives
elected to the assembly were followers of the president and his party.

The result of this electoral scheme was that instead of contributing to democratic
pluralism, the Constituent Assembly was totally controlled by the newly established
government party and the president’s followers, to the exclusion of all traditional
political parties. As mentioned, only one member out of 131 belonged to the tradi-
tional parties (one regional member), and 4 others were elected independently, in
opposition to the president.'”® Together, they became the opposition group in the
assembly.

A constituent assembly formed by a majority of that nature was not a valid
instrument for dialogue or for political conciliation and negotiation. It was a political
instrument to impose the ideas of a dominant group on the rest of society and to
totally exclude other groups.

4. The Seizure of the Constituted Powers

Meanwhile, and before the convening of the Constituent Assembly, President
Chavez and all the representatives to the National Congress had been elected in No-
vember and December 1998, per the provisions of the 1961 Constitution. The go-
vernors of the 23 states, the representatives of the state legislative assemblies, and
the mayors and members of the municipal councils of the 338 municipalities had
also been elected in November 1998. That is, all the heads of the representative pu-
blic entities set forth in the Constitution had been popularly elected before the cons-
titution-making process of 1999 had begun. In addition, the nonelected heads of the

177 See José E. Molina and Carmen Pérez Baralt, “Procesos Electorales. Venezuela, abril, julio y diciembre
de 1999,” in Boletin Electoral Latinoamericano 22, CAPEL-IIDH, San Jos¢ 2000, pp. 61ff.

178 Allan R. Brewer-Carias, Claudio Fermin, Alberto Franchesqui, and Jorge Olavarria.
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organs of state, such as the judges of the Supreme Court of Justice, the prosecutor
general of the republic, the general controller of the republic, and the members of
the Supreme Electoral Council, had been appointed by the National Congress, again
in accordance with the 1961 Constitution.

Therefore, by the time the Constituent Assembly was elected on July 25, 1999,
the constituted public entities were functioning in parallel, with different missions.
The Constituent Assembly was elected to design the reform of the state and to esta-
blish a new legal framework institutionalizing a social and participatory democracy,
which was to be submitted for popular approval in a final referendum. It was not
elected to govern, substitute, or interfere with the constituted powers. Moreover, as
the Supreme Court of Justice declared in one of its decisions, it had no “original”
constituent authority.'”’

However, in its first decision, which was the adoption of its own statute gover-
ning its functioning, the Constituent Assembly, in a contrary sense to what had ruled
the Supreme Court a few months earlier, declared itself “an original constituent po-
wer,” granted itself the authority to “limit or abolish the power of the organs of sta-
te,” and set forth that “all the organs of the Public Power are subjected to the Consti-
tuent National Assembly” and “obliged to comply with its juridical acts.”®

With that decision, the Constituent Assembly declared itself a state superpower
and assumed powers that even the referendum had failed to grant. It was in that way
that the Constituent Assembly, which functioned between July 1999 and January
2000, usurped public power, violated the Constitution of 1961, and accomplished a
coup d’état. 8l

During the first months of it’s functioning, from August to September 1999, the
Assembly, instead of conciliating and forming a new political pact for society,
usurped the role of the constituted powers elected in December 1998, which were
functioning according to the 1961 Constitution. In August 1999, the Constituent
Assembly decreed the reorganization of all branches of government:'™ It en-
croached on the judicial branch by creating the Commission of Judicial Emergency
for the purpose of intervening in judicial matters to the detriment of the autonomy

179  See the decision of Apr. 13, 1999, in Revista de Derecho Publico 77-80, Editorial Juridica Venezolana,
Caracas 1999, pp. 85ft.; Brewer-Carias, Poder constituyente originario y asamblea nacional constitu-
yente, Editorial Juridica Venezolana, Caracas 1999, pp. 169-198, pp. 223-251.

180 See Gaceta Constituyente (Diario de Debates), Agosto-Septiembre 1999, Aug. 3, 1999, N° 1, 4. See my
dissenting vote in Gaceta Constituyente (Diario de Debates), Agosto-Septiembre 1999, Aug. 7, 1999,
N° 4, pp. 6-13; and Allan R. Brewer-Carias, Debate constituyente (Aportes a la Asamblea Nacional
Constituyente), Fundacion de Derecho Publico-Editorial Juridica Venezolana, Caracas 1999, 1 (Aug.
8—Sept. 8): pp. 15-39.
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cional Auténoma de México, Mexico City 2002, pp. 181 ff.
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and independence of the existing judges,' it dissolved both the Senate and the
Chamber of Representatlves of the National Congress and the legislative assemblies
of the states,'™ and it suspended municipal elections.

All these actions were challenged before the Supreme Court, but the Court, in a
decision of October 14, 1999, in contrast with its ruling in its earlier decisions, upheld
their constltutlonahty, recognizing the Constitutional Assembly as a supraconstitutional
power.'®® This implied the attribution to the assembly of sovereign power, which it
did not have —the only sovereign power in a constitutional state is the people. It was
the only way to justify the otherwise-unconstitutional intervention of the constituted
branches of governments, a confusion that was expressly pointed out in various ma-
gistrates’ dissenting votes."”’ In issuing the decision, the Court actually pronounced
its own death sentence'™; it disappeared two months later.

It must be noted that the Supreme Court did not rule consistently with its pre-
vious decisions on the Constituent Assembly, even with the ambiguous one. Politi-
cal pressure on the Court provoked the change, and the Supreme Court not only
adopted a ruling in support of the Constituent Assembly’s intervention in the judi-
ciary but also appointed one of its magistrates as a member of the Commlssmn of
Judicial Emergency. Only the president of the Supreme Court resigned.'® The ot-

183 Decre