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AUTHOR’S NOTE

Administrative Law has been a subject on which, since 1963, as an Administrative
Law Professor and as a researcher at the Public Law Institute of the Central
University of Venezuela of Caracas (1960-1987), I have been working, writing and
publishing, being my first article published in 1960 referred to matters of
administrative procedure, and my first book published in Caracas in 1964, referred
to “The Fundamental Institutions of Administrative Law and the Venezuelan
Jurisprudence” (Las Instituciones Fundamentales del Derecho Administrativo y la
Jurisprudencia Venezolana, Universidad Central de Venezuela, Caracas 1964). In
2013, I recollected all my published works and writtings on the matter in my
“Administrative Law Treaty” (Tratado de Derecho Administrativo), published by
Editorial Civitas, Thomson Reuters, Madrid 2013 in six volumes, and more that
sixthousands pages).

Allmost all such books and articles treating matters of Administrative Law and of
Constitutional Law, were published in Spanish; some of them were published in
French, like the books on “Public Enterprises in Comparative Law” (Les entreprises
publiques en droit compare, Paris 1968; and on “Administrative Procedure in
Comparative Law” (La procedure administrative non contentiesuse en droit
compare, Economica, Paris 1992). All those works were latter recollected, with
others in English and French, in my book: “Works on Comparative Public Law”
(Etudes de droit public comparé, Bruillant, Burxelles 1990).

I began to work in English in 1985-1986, when I wrote the Course of Lectures that
I gave as Simon Bolivar Professor at the LLM Program of the Law Faculty of the
University of Cambridge, on “Judicial review in Comparative Law,” which was
published in my book on Judicial Review in Comparative Law, Cambridge
University Press, Cambridge 1989.

Twenty years latter I reassumed my work in English, after fixing my permanent
residence in New York in 2005, when I wrote as Adjunct Professor of Law the
Lectures, 1 gave at Columbia Law School of the University of Columbia in New
York, in the Seminar I gave on “Constitutional Protection of Human Rights in Latin
America,” which was published in my book on Constitutional Protection of Humans
Rights in Latin America, Cambridge University Press, New York, 20009.

In parallel, due to my work in New York, in addition to my work and research that
resulted in books and articles published in Spanish, I also focused my work on mater
of Constitutional Law, resulting in the publishing of the following books:
Dismantling Democracy. The Chavez Authoritarian Experiment, Cambridge
University Press, New York 2010; Constitutional Courts as Positive Legislators,
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Cambridge University Press, New York 2011; Constitutional Law. Venezuela,
Wolters Kluwer, Netherland 2012; Authoritarian Government v. the Rule of Law.
Lectures and Essays (1999-2014) on the Venezuelan Authoritarian Regime
Established in Contempt of the Constitution, Fundacion de Derecho Publico, Editorial
Juridica Venezolana, Caracas / New York 2014; Judicial Review. Comparative
Constitucional Law Essays, Lectures and Courses (1985-2011), Fundacion de
Derecho Publico, Editorial Juridica Venezolana, Caracas / New York 2014; and The
Collapse of the Rule of Law and the Struggle for Democracy in Venezuela. Lectures
And Essays (2015-2020), Coleccion Anales, Catedra Mezerhane sobre democracia,
Estado de Derecho y Derechos Humanos, Miami Dade College, 2020, 618 pp.

In parallel to such academic work, during these past years, as a lawyer and legal
expert on matters of Public Lae and Comparative Law, as a member of the Law
Firm Baumeister & Brewer of Caracas, | have been asked by various Law Firms in
the United States and Europe to write and give Legal Opinions on matters related to
the Venezuelan Constitutional and Administrative Law system, that were submitted
to International Arbitral Tribunals or National Courts, in cases in which the courts
had to decide based on the principles and the legal provisions of Venezuela Public
Law, as the applicable law. In such Opinions, over the years, I have covered almost
all the general principles and trends of Venexuelan Administrative Law.

That work is precisely the origin of this book, in which I have systematized and
organized all that written material that I had finished, complemented with other
academic works that I have also written for academic purposes, also related to
administrative law, in order to give a general overview on the general principles on
the matter.

On the other hand, this book is a general confirmation of the unfortunate lack of
contemporary written English publications on Latin American Law, and in
particular, on Latin American Administrative Law, and of course, specifically, on
the Venezuelan legal system; as well as a confirmation of the current absence of the
academic interest on matters of Latin American Law, in contrast to the one that
existed many decades ago in some Universities in the United States. Such interest
has almost completely disappeared, and Latin American matters are in general only
studied from the historical or political point of view.

In any case, the only purpose of this book is to contribute to fill the gap and
provide to those English-speaking academics and practicing lawyers with interest in
the legal system of Latin America, and specifically of Venezuela, an English text
that could be useful for their research.

A First edition of this book was published in 2013, and a Second one in 2015,
including among other aspects, many changes introduced in the Venezuelan legal
system on matters of public law, particularly because of the consolidation of an
Authoritarian State that had developed in the country. In this Third edition, in order
to update the book, I have included new written materials on legal issues that I have
finished since the last edition.

New York, January 2021



INTRODUCTION

The Venezuelan legal system follows the general pattern and trends of the
Romano-Germanic civil law traditions' that have influenced the development of the
law in continental Europe and Latin America, among other parts of the world.

As in all Latin American countries, Venezuela’s private law began to be codified
in the nineteenth century under the influence of the European Codes, and
particularly the French Civil Code, and has developed according to contemporary
civil law tradition trends. For instance, the main legal provisions regarding
obligations contained in the 1942 Civil Code were directly inspired by the “Franco
Italian Project on Obligations,” and the basic regime on commercial law was
influenced by the Italian Code. On matters of public law, the influence of France
and Italy has also been determinant in the shaping of the Venezuelan procedural and
criminal law. On matters of administrative law, the Venezuelan legal system and
principles are inspired by the French system of administrative law. Consequently,
the Venezuelan legal framework follows the general trends of the civil law
traditions, being the general principles of law applied in Venezuela like those
applied and used for interpretation in all the continental European and Latin
American countries.

Regarding the general principles of administrative law and procedure,? that is, the
legal regime governing administrative action and the legal standards applied to
Public Administration, it can be said that they follow the same general rules and
principles developed during the past century in continental Europe, in particular, in
Germany, France, Italy and Spain; principles that have been adopted in all Latin
American countries, including Venezuela.

This book is devoted, precisely, to study the main principles of administrative law
in Venezuela, for which it is divided in Eight Parts: Part One, refers to the general
trends of the Organization of the Venezuelan State; Part two, refers to the General
Principles of Administrative Law and of Public Administration; Part three: refers to

1 See Mary Ann Glendon, Michael W. Gordon and Paolo G. Carozza, Comparative Legal
Traditions, West Group, St. Paul, Minn. 1999, p. 13 ff.

2 See Allan R. Brewer-Carias, Derecho Administrativo, 2 Vols., Universidad Externado de
Colombia, Bogota 2005; ‘“Panorama general del derecho administrativo en Venezuela (2004),” in
Santiago Gonzalez-Varas Ibafiez (Coordinator), in £/ Derecho Administrativo Iberoamericano, N°
9, Ministerio de Administraciones Publicas (INAP)-Instituto de Investigacion Urbana y Territorial,
Granada, Espafia 2005, pp. 745-791.

3 See the recent publication of Victor Hernandez Mendible (Coordinator), Desafios del
Derecho Administrativo Contemporaneo. Conmemoracion International del Centenario de la
Catedra de Derecho Administrativo en Venezuela, 2 Vols., Ediciones Paredes, Caracas 2010, p.
1473.
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Principles of Administrative Law related to Administrative Action: Administrative
Procedure and Administrative Acts; Part Four: refers to the Principles of
Administrative Law related to Pubic Contracts, Public Interest Contracts, and
Administrative Contracts; Part Five: refers to Principles of Administrative Law
related to Economic Freedoms; Part Six: refers to the Principles of Administrative
Law related to Environmental Protection and to the Mining and Oil Industries; Part
Seven: refers to some Principles of Administrative Law related to the Promotion and
Protection of Investments; Part Eight: refers to some Administrative Law Principles
regarding the Status of Individuals and Citizens; and Part Nine: refers to the General
Principles regarding Judicial Review of Administrative Action.

Being Administrative Law a branch of law related to the State and to the legal
principles that are to be applied to the legal relations that are commonly established
between the organs and entities of Public Administration and the citizen, its content
is inevitably conditioned by the political system and the political regime existing in
the particular country.* During the past twenty years, the democratic system of
Venezuela has been progressively dismantled,’ and the country has being
progressively subjected to an authoritarian system of government® that has
consolidated its grip in all the institution in contempt of the Constitution, affecting
the rule of law,” which of course is the cornerstone of Administrative Law.

That is why, many of the principles of Administrative Law in Venezuela,
explained in this book, on which so many public law professors and academics have
worked for so many years, currently in many cases are just principles that
unfortunately in many cases lack of means for its enforcement in the country,
particularly because the subjection of the Judiciary to the Executive. ®

In any case the general bibliography on the subject in the country is the following:

BASIC GENERAL BIBLIOGRAPHY:

J.M. HERNANDEZ RON, Tratado elemental de derecho administrativo, Edit. Las
Novedades, Caracas, 1942.

4 See Allan R. Brewer-Carias, “Los condicionantes politicos de la Administracion Publica,”
en Libro homenaje a la Academia de Ciencias Politicas y Sociales en su Centenario, Academia de
Ciencias Politicas y Sociales, Caracas 2015.

5 See Allan R. Brewer-Carias, Dismantling Democracy. The Chadvez Authoritarian
Experiment, Cambridge University Press, New York 2010, 418 pp.; and The Collapse of the Rule
of Law and the Struggle for Democracy in Venezuela. Lectures And Essays (2015-2020),
Coleccion Anales, Catedra Mezerhane sobre democracia, Estado de Derecho y Derechos
Humanos, Miami Dade College, 2020, 618 pp.

6 See Allan R. Brewer-Carias, FEstado Totalitario y Desprecio a la Ley. La
desconstitucionalizacion, desjuridificacion, desjudicializacion y desdemocratizacion de Venezuela,
Fundacion de Derecho Publico, Editorial Juridica Venezolana, 2014, 532 pp.

7 See Allan R. Brewer-Carias, Authoritarian Government v. The Rule of Law. Lectures and
Essays (1999-2014) on the Venezuelan Authoritarian Regime Established in Contempt of the
Constitution, Fundacion de Derecho Publico, Editorial Juridica Venezolana, Caracas 2014, 986 pp.

8 See Allan R. Brewer-Carias, “The Government of Judges and Democracy. The Tragic
Situation of the Venezuelan Judiciary,” in Venezuela. Some Current Legal Issues 2014,
Venezuelan National Reports to the 19th International Congress of Comparative Law,
International Academy of Comparative Law, Vienna, 20-26 July 2014, Academia de Ciencias
Politicas y Sociales, Caracas 2014, pp. 13-42.



INTRODUCTION 27

TOMAS POLANCO, Derecho administrativo especial, Universidad Central de
Venezuela, Caracas, 1958.

CESAR TINOCO R., Nociones de derecho administrativo y Administracion Publica,
Edit. Arte, Caracas, 1958.

ANTONIO MOLES CAUBET, Lecciones de derecho administrativo (1960), Edit.
Mohingo, Caracas, 1975.

ELOY LARES MARTINEZ, Manual de Derecho Administrativo (1964), 12* ed.,
Universidad Central de Venezuela, Caracas, 2001.

ALLAN R. BREWER-CARIAS, Las instituciones fundamentales del derecho
administrativo y la jurisprudencia venezolana, Universidad Central de Venezuela,
Caracas, 1964.

ALLAN R. BREWER-CARIAS, Derecho administrativo, t. 1, Universidad Central de
Venezuela, Caracas, 1975.

ARMANDO RODRIGUEZ GARCIA y GUSTAVO URDANETA TROCONIS, Derecho
administrativo I, guia de estudio, Caracas, Universidad Central de Venezuela, 1982;
id., Derecho administrativo II, Universidad Nacional Abierta, Caracas, 1983.

JOSE PENA SOLIS, Lineamientos del derecho administrativo, v. 1. “La organizacion
administrativa venezolana”, v. II, “El derecho administrativo y sus fuentes”,
Universidad Central de Venezuela, Caracas, 1997

JOSE PENA SOLiS, Manual de derecho administrativo, Manual de Derecho
Administrativo - Adaptado a la Constitucion de 1999 - Vol. I, Tribunal Supremo de
Justicia, Caracas, 2000.

JOSE PENA SoLiS, Manual de Derecho Administrativo - Adaptado a la
Constitucion de 1999 y a la Ley Organica de la Administracion Publica de 2001-
Vol. I, Tribunal Supremo de Justicia, Caracas, 2001.

JOSE PENA SOLiS, Manual de Derecho Administrativo La actividad de la
Administracion Publica: de Policia Administrativa de Servicio Publico, de Fomento
y de Gestion Econémica, - Vol. III. Tribunal Supremo de Justicia, Caracas, 2003,
696 pp.

ANTONIO IZQUIERDO TORRES, Derecho administrativo especial. Caracas, 1997.

GALSUINDA VEDA PARRA MANZANO, Manual de derecho administrativo, Vadell
Hermanos, Valencia, 2005.

ALLAN R. BREWER-CARIAS, Derecho administrativo, t. I. Principios del derecho
Publico, Administracion Publica, Personalidad Juridica, t. II: Organizacién
Administrativa, Bogota, Universidad Externado de Colombia, 2005.

JOSE ARAUJO JUAREZ, Derecho Administrativo Parte General, Ediciones Paredes,
Caracas, 2007.

JOSE ARAUJO JUAREZ, Derecho Administrativo General. Procedimiento y Recurso
Administrativo, Ediciones Paredes, Caracas, 2010.

ALLAN R. BREWER-CARIAS, Tratado de Derecho administrativo, 6 vols., Editorial
Civitas, Thomson Aranzadi, Madrid 2013.






PART ONE

GENERAL PRINCIPLES OF ADMINISTRATIVE LAW
RELATED TO THE ORGANIZATION OF THE STATE

I. THE SOURCES OF ADMINISTRATIVE LAW
1. The written and unwritten sources of Administrative Law

Being the Venezuelan legal system part of the Civil or Roman Law family of law,
the sources of Administrative Law are basically those included in the formal written
sources of law, that is, in the Constitution; in the statutes issued by the National
Assembly; in the decree laws issued by the National Executive when legislation is
delegated upon it by the National Assembly; in the other acts or Resolutions of the
same National Assembly issued with the same rank as of the statutes; and in the
Regulations and in the other administrative normative acts (with general effects)
issued by the National Executive, as well as by the other competent administrative
authorities.

Regarding the Constitution, in Venezuela, in particular after the enactment of the
1999 Constitution, it can be said that the basic principles and rules of administrative
law have been constitutionalized,' being the text of the Constitution the most
important source of such principles.

Subjected to the provisions of the Constitution, the main source of administrative
law are the statutes enacted by the National Assembly (Art. 202 Constitution) or
issued through decree laws by the National Executive according to specific
legislative delegation by means of enabling laws (Articles 203. 236.8, Constitution).
Among the most important Law the following can be mentioned: Organic Law on
Public Administration, Public Officials Statute, Organic Law on Administrativa
Procedure, Public Contracting Law, Organic Law of the Promotion of Private
Investments through Concessions, Organic Law on the Financial Management of the

1 See Allan R. Brewer-Carias, “Algunos aspectos de proceso de constitucionalizacion del
derecho administrativo en la Constitucion de 1999.,” in Los requisitos y vicios de los actos
administrativos. V Jornadas Internacionales de Derecho Administrativo Allan Randolph Brewer-
Carias, Caracas 1996, Fundacion Estudios de Derecho Administrativo (FUNEDA), Caracas 2000,
pp. 23-37.
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Public Sector, Public Assets Law, Law against Corruption, General Audit Office
Organic Law, Organic law on the Contentious Administrative Jurisdiction. >

Other acts with the same rank as of the statutes are the acts of government, like the
executive decrees declaring the states of emergency (Articles 236,7, 337,
Constitution), as well as the resolutions issued by the National Assembly according
to its attribution, which have the same rank of statutes.

The third written source of administrative law are the Resolutions issued by the
National Executive (article 236.10, Constitution) and all the other administrative
acts with general effects (normative character), issued by administrative authorities.

In addition, according to article 4 of the Civil Code, another source of
administrative law has historically been the “general principles of law,”* being
established in such provision that “when there is no precise provision in a Statute,
the provisions regulating similar cases or analogous matters must be taken into
consideration, and if doubt persist, the general principles of law must be applied.”*

These principles, which have had particular importance on matters of
administrative law before the general laws were enacted, mean that administrative
action is not only subjected to “the Law” as a formal written source, but to all other
written and unwritten sources of law, that traditionally have formed in Venezuela
the block of legality. Within it, the most important ones have been the said “general
principles of administrative law,” many of which eventually were progressively
incorporated as positive law in many statutes, as has been the case, for instance, of
the Organic Law on Public Administration, the Organic Law on Administrative
Procedure, and the Organic Law on Public Contracts.

2. The judicial precedents and the binding constitutional interpretations issued
by the Constitutional Chamber of the Supreme Tribunal

In Venezuela, as in many other countries that follow the Civil or Roman Law
system, the court decisions are not direct sources of law, not having any general
application the stare decisis principle that for instance exists in North American
Law. Such principle in fact, particularly on constitutional matters, has always been

2 See the text of all these laws Allan R. Brewer-Carias, Codigo de Derecho Administrativo,
Editorial Juridica venezolana, Caracas 2013.

3 In all the Administrative Law Manuals and Treatises, in absence of specific provisions
included in statutes or regulations, the general principles of law have been traditionally considered
as the most important source of administrative law applicable to administrative action. See for
instance, Eloy Lares Martinez, Manual de Derecho Administrativo, XIV Edicion, Caracas 2013,
pp. 143 ss.

4 “Article 4. Cuando no hubiere disposicion precisa de la Ley, se tendran en consideracion
las disposiciones que regulan casos semejantes o materias andlogas; y, si hubiere todavia dudas,
se aplicaran los principios generales del derecho.” Based precisely on such provision of article 4
of the Civil Code, Lares Martinez argues, that “In administrative law, in the absence of written
provision, the general principles of law are applicable as legal (juridical) principles in which the
positive legal order has its basis.” See Eloy Lares Martinez, Manual de Derecho Administrativo,
XIV Edicion, Caracas 2013, pp. 144
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considered “peculiar to the common law systems of law and alien to the Roman law
systems.”

As explained by M. Cappelletti and J.C. Adams:

“Under the Anglo-American doctrine of stare decisis, a decision by the
highest court in any jurisdiction is binding on all lower courts in the same
jurisdiction, and thus as soon as the court has declared a law unconstitutional, no
other court can apply it . . . stare decisis, however, is not normally part of the
Roman law systems, and thus in these systems, the courts are not generally
bound even by the decisions of the highest court.”®

Mauro Cappelletti later developed the argument in his book Judicial Review in
the contemporary world, when he wrote:

“Since the principle of stare decisis is foreign to civil law judges, a system
which allowed each judge to decide on the constitutionality of statues could
result in a law being disregarded as unconstitutional by some judges, while
being held constitutional and applied by others. Furthermore, the same judicial
organ, which had one day disregarded a given law, might uphold it the next day,
having changed its mind about the law’s constitutional legitimacy.”’

Therefore, as I argued many years ago in my book Judicial Review in
Comparative Law (1989), in the:

“Venezuelan procedural system, the stare decisis doctrine has no application
at all, the judges being sovereign in their decisions, only submitted to the
constitution and the law. Therefore, decisions regarding the inapplicability of a
law considered unconstitutional in a specific case do not have binding effects,
neither regarding the same judge who may change his legal opinion in other
cases, nor regarding other judges or courts.”

The exception is when the Constitutional Chamber of the Supreme Trbunal of

Justice, as Constitutional Jurisdiction, annuls a statute or other State act of general
erga omnes effects, in which case the decision is universally binding.

Consequently, besidesuch cases, Supreme Tribunal decisions (including those
issued by the Constitutional Chamber) are not a source of law, except if the
Constitutional Chamber establishes and explicitly declares an interpretation of a
constitutional rule or principle as having “binding character” pursuant Article 335
of the Venezuelan Constitution.

Otherwise, the decisions of the Supreme Tribunal carry no more weight than
the interpretations of legal scholars and other branches of government. And that is
why the Constitutional Chamber, since 2000, has been conscious about the two
possible sorts of constitutional interpretations that it can issue: those considered

5 As I expressed in 1989 in my book: Allan R. Brewer-Carias, Judicial Review in
Comparative Law, Editorial Juridica Venezolana, 2014, p. 198. Available at: http://allanbrewer
carias.com/wp-con-tent/uploads/2014/02/JUDICIAL-REVIEW.-9789803652128-txt-PORTADA-
Y-TEXTO-PAG-WEB. pdf

6 See Id. (quoting Mauro Cappelletti and J.C. Adams, “Judicial Review of Legislation:
European Antecedents and Adaptations,” Harvard Law Review, 1966, No 79 pp. 1207, 1215.

7 See Id. (quoting Mauro Cappelletti, Judicial Review in the Contemporary World, 1971, p.
58).

8 See ld. at 374.
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binding and those that are not binding; establishing on judgment N° 1347 of
November 11, 2000 (Case: On the Scope of the Recourse of Constitutional
Interpretation), the following criteria on the subject:

“the interpretations of this Constitutional Chamber, in general, or those
issued by way of an interpretative recourse, will be understood as binding with
respect to the core of the case studied, all in a sense of minimum limit, and not
of border untranslatable by a jurisprudence of values originating from the
Chamber itself, the other Chambers or all the courts of instance. [...].

The statements that, without referring to the central nucleus of the debate
object of the decision, affect a collateral issue relevant to it, normally linked to
the legal reasoning outlined to settle the solution to the case, will not logically
be binding, nor in this nor in any other sense.”

This explains why the Constitutional Chamber has been emphatic in affirming
repeatedly since 2001, that “it is clear that in our legal order, except the doctrine of
constitutional interpretation established by this Chamber, the jurisprudence is not a
direct source of law.”'°

Thus, it can be affirmed, that the Constitution does not confer a “binding”
character on any phrase, argument, or reasoning stated within the Constitutional
Chamber decisions. On the contrary, an interpretation is “binding” pursuant to
Article 335 of the Constitution only when the Constitutional Chamber expressly
states in the text of a decision that it is establishing a “binding interpretation” (rule
of explicitness) with general effects, requiring the need for its publication in the
Official Gazette (rule of publicity).

Ever since 2000, a few months after the current Constitution was ratified, I
expressed my opinion that a binding interpretation must be “an express
interpretation” established by invoking Article 335 of the Constitution.!! 1
reaffirmed this criterion a few years later in 2004 when I wrote that the
Constitutional Chamber must invoke Article 335 to “establish the interpretation of
the [constitutional] norm,” which “must be expressly pointed out”'? in the sense of
expressing, in one way or another, that a binding interpretation under Article 335 is
being established.

As I'wrote in 2009 in relation to this very matter:

9 See in Revista de Derecho Publico, No. 84, Editorial Juridica Venezolana, Caracas 2000, p.
269. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2000-REVISTA-84.
pdf

10See Supreme Tribunal of Justice, Decision No. 31, Jan. 30, 2009, ,Case Alejandro Humberto
Sosa vs. Decision Sala de Casacion Civil del Tribunal Supremo de Justicia, in Revista de Derecho
Publico, No 117, Editorial Juridica Venezolana, Caracas 2009, p. 135 (citing Supreme Tribunal
Decision No. 856 of June 1, 2001). Available at: http:/allanbrewercarias.com/wp-
content/uploads/2010/07/2009-REVISTA-117.pdf

11 See Allan R. Brewer-Carias, El Sistema de justicia constitucional en la Constitucion de
1999, Editorial Juridica Venezolana, Caracas 2000, pp. 86, 87 . Avalable at: http://allanbrewer
cariasnetContent/449725d9-f1cb-474b-8ab2-41efb849feaS/Content/11,%201,%2090.%20EL%20
SISTEMA%20DE%20JUSTICIA%20CONSTITUCIONAL%20DEFINITIVO.pdf

12 See Allan R. Brewer-Carias, La Constitucion de 1999. Derecho Constitucional Venezolana,
Tomo I, Editorial Juridica Venezolana, 2004, p. 999.
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“Article 335 of the Constitution, [...] sets forth that ‘the interpretations’ that
are established by the Constitutional Chamber ‘concerning the content or scope
of the constitutional norms are binding,” which require the Chamber to
determine exactly and precisely in its generally extensive judgments, what is
exactly the part of them that contains the binding interpretation; an operation
that cannot be in any case left up to the reader of the rulings. In other words, the
‘binding’ nature of a constitutional interpretation on the content or scope of the
constitutional regulations that is made in a Constitutional Chamber judgment,
cannot fall on any phrase or interpretative reasoning it contains. On the contrary,
the judgment must expressly be derived from the interpretation of the Chamber
‘on the content or scope of the constitutional regulations and constitutional
principles,” which is the part that has [such character], that does not extend to
any argument or sentence used in the judgment for the normative
interpretation.”!3

Addressing the same matter in a 2019 book, I wrote:

“The [Constitutional] Chamber, in its judgment interpreting a constitutional
norm must expressly indicate specifically that it is establishing the ‘binding’
doctrine. That is, not all interpretation or usage of provisions made by the
Constitutional Chamber can or should be considered as a “binding
interpretation” of the Constitution; and in the judgment in which the
Constitutional Chamber effectively makes a binding interpretation of a
constitutional norm or principle, it must necessarily make reference to the
application of article 335 of the Constitution [See for instance, Rafael Laguna
Navas, “El recurso extraordinario de revision y el caracter vinculante de las
sentencias de la Sala Constitucional del Tribunal Supremo de Justicia,” in
Congreso Internacional de Derecho Administrativo en Homenaje al profesor
Luis Henrique Farias Mata, Vol. 11, 2006, pp. 91-101. That is, as I have
expressed since 2000, “the reasoning or the ‘motivating’ part of the decisions
cannot be considered as binding, but only the interpretation made, specifically,
of the content or scope of a specific rule of the Constitution” [See Allan R.
Brewer-Carias, El sistema de justicia constitucional en la Constitucion de 1999,
Editorial Juridica Venezolana, Caracas 2000, p 87]. In other terms, “what can
be binding in a decision, can only be its “resolutive” part [the Holding], in
which the Constitutional Chamber determines the interpretation of a norm, and
this must be expressly stated.” See Allan R. Brewer-Carias, La Justicia
constitucional. Procesos y procedimientos constitucionales, Editorial Porria,
México 2007, p. 415.14

Along the same lines, Ramén Escovar Leon has written that a binding
interpretation is always related to the thema decidendum of the decision and not “to
the dictum that refers to marginal, peripheral, circumstantial or superabundant

13See Allan R. Brewer-Carias, “La potestad la Jurisdiccion Constitucional de interpretar la
Constitucion con efectos vinculantes” in Jhonny Tupayachi Sotomayor (Coord.), El Precedente
Constitucional Vinculante en el Peru (Andlisis, Comentarios y Doctrina Comparada), Editorial
Adrus, Lima 2009, pp. 791-819; available at: http://allanbrewercarias.com/wp-content/uploads
/2011/02/638.11-4-648-LA-INTERPRETACI%C3%93N-VINCULANTE-DE-LA-CONSTITUCI
%C3%93N-_Venezuela_.-Lima-2009.doc.pdf (pdf. p. 10).

14 See Allan R. Brewer-Carias, Sobre las Nociones de Contratos Administrativos, Contratos de
Interés Publico, Servicio Publico, Interés Publico y Orden Publico, y su Manipulacion Legislativa
v Jurisprudencial, Editorial Juridica Venezolana, Caracas 2019, pp. 150-151. Available at:
http://allanbrewercarias.com/wp-content/uploads/2019/02/9789803654450-txt.pdf



34 ALLAN R. BREWER-CARIAS

motivations, which are not binding with erga omnes effects, since the latter are only
persuasive.”’ In other words of the same author: “The binding nature of the
constitutional decision focuses on what constitutes the core of the motivation and
cannot be extended to the marginal or peripheral sectors of motivation,”!'® and thus
“the constitutional precedent refers to the motivation that supports the thema
decidendum. Marginal or peripheral motivations are not part of the precedent.”!”

Likewise, Hernando Diaz Candia, has written that “the binding interpretation
established by the Constitutional Chamber can only refer to the legal principles
derived from the main thema decidemdum,” that is, the “holding,”'® and cannot refer
“to simple assertions made by the Chamber or incidental questions, even referring to
the content or scope of constitutional norms and principles.'® [...] The ‘dictum’ or
‘dicta’ in the decisions of the Constitutional Chamber should not be binding, since
with respect to them the Chamber does not properly exercise its jurisdictional
function, and the legal analysis exercised is usually less thorough.”?°

Along the same lines, in one of its first decisions interpreting the 1999
Constitution, the Constitutional Chamber explained that:

“when ruling on a recourse for interpretation of the Constitution, this
Chamber will specify, if applicable, the core of the constitutional precepts,
values or principles, in response to reasonable doubts regarding its meaning and
scope, originating in an alleged antinomy or obscurity in the terms whose
intelligence is pertinent to clarify in order to satisfy the need for legal certainty.
It consists primarily of a mere statement, with binding effects, on the minimum
core of the norm studied, its purpose or extension, which would affect the
features or properties that are predicated of the terms that form the precept and
the set of objects or dimensions of reality covered by it, when they are doubtful
or obscure.””!

15 See Ramon Escovar Leon, “Limites a la interpretacion constitucional,” in Revista de
Derecho Publico, No. 157-158, Editorial Juridica Venezolana, Caracas 2019, pp. 46-47. Available
at: http://allanbrewercarias.com/wp-content/uploads/2020/04/REVISTA-157-158-PRIMER-
SEMESTRE-2019-pag.-web.pdf

16 Idem, p. 54

17 Idem, p. 59

18 See Hernando Diaz Candia, “El principio Stare Decisis y el concepto de precedente

vinculante a efectos del articulo 335 de la Constitucion de la Reputiblica Bolivariana de Venezuela
de 1999,” in Revista de Derecho ConstitucionaL. Edit. Sherwood, N° 8, Caracas, 2003, pp. 228

19 Idem, pp. 219,227

20 Idem,p. 228

21See Supreme Tribunal of Justice, Decision No. 1415, Nov. 22, 2000, p. 7. See also Allan R.
Brewer-Carias, “La potestad la Jurisdiccion Constitucional de interpretar la Constituciéon con
efectos vinculantes,” in Jhonny Tupayachi Sotomayor (Coord.), El Precedente Constitucional
Vinc "ulante en el Peru (Analisis, Comentarios y Doctrina Comparada), Editorial Adrus, 2009, pp.
pp- 791-819; available at: http://allanbrewercarias.com/wp-content/uploads/2011/02/638.11-4-648-
LA-INTERPRETACI%C3%93N-VINCULANTE-DE-LA-CONSTITUCI%C3%93N-
_Venezuela_.-Lima-2009.doc.pdf, (pdf. p. 10); Ramoén Escovar Leén, “Limites a la interpretacion
constitucional,” in Revista de Derecho Publico, No. 157-158, Editorial Juridica Venezolana,
Caracas 2019, pp. 48, 55, 60; Available at: http://allanbrewercarias.com/wp-content/uploads
/2020/04/REVISTA-157-158-PRIMER-SEMESTRE-2019-pag.-web.pdf; Hernando Diaz Candia,
“El principio Stare Decisis y el concepto de precedente vinculante a efectos del articulo 335 de la
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This means that the Constitutional Chamber in its decisions can make two
distinct types of constitutional interpretation — (1) “binding interpretation” pursuant
to Article 335 of the Constitution (referred to as jurisdatio), and (2) non-binding
interpretation that applies only to the particular facts at issue in a given case before
the court (referred to as jurisdictio). As the Constitutional Chamber explained in its
decision N° 276 of April 24, 2014 (Case: Gerardo Sanchez Chacon) (mentioning its
previous decision N° 1309 of July 19, 2001, Case: Hermann Escarra), whereas she
decided to “interpret the notion and scope of its own interpretative powers™”:

“[the Constitution] sets forth two sorts of constitutional interpretations, that
is, the individualized interpretation that is contained in the ruling as
individualized norm, and the general or abstract interpretation established in
article 335, which is a true jurisdatio, in the sense that it declares erga omnes
and pro futuro (ex nunc), the content and scope of the constitutional principles
and norms whose interpretation is requested through the corresponding
extraordinary action. This jurisdatio is different to the functions of concentrated
control of constitutionality of laws, because such monophyletic function is, as
Kelsen said, a true negative legislation that decrees the invalidity of the
provisions that contradict the Constitution, besides [that] the mentioned general
and abstract interpretation does not refer to sub constitutional provisions but to
the constitutional system itself. The straight sense of article 335 of the
Constitution of the Bolivarian Republic of Venezuela made possible the
extraordinary action of interpretation, since otherwise, such provision would be
redundant to what is established in article 334 ejusdem, which can only lead to
individualized norms, as are, even, the Constitutional Chamber rulings on
matters of amparo [constitutional protection]. The difference between both sorts
of interpretation is patent and produces decisive juridical consequences in the
exercise of the constitutional jurisdiction by this Chamber. These consequences
are referred to the different effects of the jurisdictio and of the jurisdatio, and
this is because the efficiency of an individualized norm is limited to the case
decided, while the general norm produced by the abstract interpretation has erga
omnes value and constitutes a real jurisdatio, a quasi-authentic and para-
constituent interpretation, which expresses the declared constitutional content of
the fundamental text.”??

Consequently, as already mentioned, Article 335 of the Constitution does not
confer a “binding” character on any phrase, argument, or reasoning in Constitutional
Chamber decisions. On the contrary, an interpretation is binding pursuant to Article
335 only when the Constitutional Chamber expressly states in the body of a decision
that it is establishing a “binding interpretation.”

Nonetheless, despite the aforementioned decisions of the Constitutional
Chamber, some authors, such as Eduardo Meier Garcia, were still troubled by the
lack of any formal provisions in the Organic Law of the Supreme Tribunal to
prevent the arbitrariness that can escort the power to interpret constitutional

Constitucion de la Republica Bolivariana de Venezuela de 1999,” Revista de Derecho
Constitucional, No. 8, Editorial Sherwood, Caracas 2003, pp. 219, 228.

22 Available at: https://vlexvenezuela.com/vid/gerardo-sanchez-chacon-593352510



36 ALLAN R. BREWER-CARIAS

provisions and principles with binding effect.”> Meier Garcia argued that the
Constitutional Chamber’s power of constitutional interpretation needed to be subject
to a process of “procedural self-restraint” to ensure “congruence, proportionality,
and reasonability;”** or, as the Constitutional Chamber itself put it, to guarantee “the
principle of exercising power under the law, an essential element of the rule of law
and of the democratic system, according to which autocracy and arbitrariness are
execrated.” “Said principles,” wrote the Chamber in one of its early decisions on the
matter in 2000, “while fundamental to the rule of law, require the distribution of
functions among various organs and their actions with reference to pre-established
norms, either as a way of interdicting arbitrariness or as mechanisms of efficiency in
the fulfillment of the tasks of the State.”

In decision N° 276 of April 24, 2014, the Constitutional Chamber recognized
that, based on these principles:

“The Constitutional Chamber has been always very careful in not usurping
with her interpretation, attributions of the other Chambers (for instance, the
recourse of interpretation of legal text); and to avoid that this action is intended
to substitute pre-existing procedural resources; or an attempt is made to
surreptitiously obtain quasi-jurisdictional results that go beyond the clarifying
purpose of this type of action, that is, that what is proposed rather seeks to
resolve a specific conflict between individuals or between these and public
bodies, or between the latter among themselves; or that there is a veiled
intention to obtain a prior opinion on the unconstitutionality of a law.”2¢

In the exercise of judicial self-restraint, and bearing in mind the difference
between individualized interpretations of a constitutional provision limited to the
case being decided (jurisdictio) and abstract interpretations of a constitutional
principle or provision producing a “general norm” (jurisdatio) with erga omnes
applicability and effects, the Constitutional Chamber in her decisions, has developed
at least two very important procedural rules for identifying which of its
interpretations are intended to be binding pursuant to Article 355 of the
Constitution: (i) that the binding character of the interpretation is expressly stated in
the body of the decision (known as the “rule of explicitness™); and (ii) that the
decision includes an order for its publication in the Official Gazette of the Republic
(known as the “rule of publication™).

Ruben J. Laguna N. describes these two rules as “complementary conditions,”
writing that “to be binding, in addition, [the Constitutional Chamber decisions] must
fulfill certain complementary conditions: 1. That the binding character of the
decision be expressly signaled;” and “2. The need for the decision to be published in

23To which I have referred as “an example of a case of the pathology of judicial review.” See
Allan R. Brewer-Carias, Constitutional Courts as Positive Legislators. A Comparative Law Study,
Cambridge University Press 2011, pp. 37-40.

24See Enrique Meier Garcia, “Luces y sombras del precedente constitucional en Venezuela,”
in Edgar Carpio Marcos and Pedro P. Grandez Castro (Coord.), Estudios al precedente
constitucional, Edit. Palestra,Lima 2007, pp. 204, 211.

25See Decision of the Constitutional Chamber No. 1415 del 22 de noviembre de 2000.
Available at: https://vlexvenezuela.com/vid/freddy-h-rangel-rojas-283525775

26 Supreme Tribunal of Justice Decision No. 276.
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the Official Gazette.”*" Jesis Maria Casal has also explained that when a binding
interpretation is established pursuant to Article 335 of the Constitution, in general,
“the Constitutional Chamber has expressly established the binding nature of the
ratio decidendi, and has ordered the publication of the corresponding judgement in
the Official Gazette.”®® Likewise, as 1 have already pointed out, I have also
explained that when the Constitutional Chamber issues a binding interpretation, this
must be “expressly pointed out.” >’

This “rule of explicitness” has been followed by the Constitutional Chamber
from the outset of its interpretation of the 1999 Constitution. Whenever the
Constitutional Chamber has adopted or established a binding interpretation of the
content or scope of a constitutional principle or provision, it has explicitly declared
the binding character of the interpretation in the text of the decision, and in some
cases in subsequent decisions. Consequently, an interpretation can be considered
binding only when the decision itself explicitly establishes its binding character.

The following cases are illustrative:

Decision N° 1 of January 20, 2000 (Case: Emery Mata Millan), explicitly
establishing the binding character of an interpretation regarding procedural rules
for amparo proceedings. *°

Decision N° 2 of January 20, 2000 (Case: Domingo G. Ramirez M.),
explicitly establishing the binding character of an interpretation regarding
jurisdictional rules for amparo proceedings against High Officials. 3!

Decision N° 1555 of December 8, 2000 (Case: Yoslena Chanchamire B. v.
Instituto Universitario Politécnico Santiago Maririo), explicitly establishing the
binding character of an interpretation regarding rules of judicial procedure and
jurisdiction for amparo proceedings. 32

27See Ruben J. Laguna Navas, La Sala Constitucional del Tribunal Supremo de Justicia: su
rol como maxima y ultima intérprete de la Constitucion, Universidad Central de Venezuela, Serie
Trabajos de Grado No 7. Caracas, 2005 (Chapter V: The abstract decisions of the Constitutional
Chamber. Its binding character), p. 233. See the quotation in Francis Marval, “La jurisprudencia
vinculante de la Sala Constitucional y el principio iura novit curia,” in Magistra, Ao 2, No. 1,
Caracas 2008, pp. 179, 183.

28See Jestis M. Casal H., “Cosa juzgada y efecto vinculante en la justicia constitucional,” in
Revista de venezolana Derecho Constitucional No 8, July-December, 2003, Caracas p. 193, 215,
219.

29See Allan R. Brewer-Carias, “Los efectos de las sentencias constitucionales en Venezuela, ,”
in Anuario Internacional sobre Justicia Constitucional, No. 22, Centro de Estudios Politicos y
Constitucionales, 2008, pp. 19, 64. Available at: http://allanbrewercarias.com/wp-
content/uploads/2009/02/Brewer.-Efectos-de-las-sentencias-constitucionales.-2008-Anuario-
DC.pdf.

30See in Revista de Derecho Publico, No. 81, Editorial Juridica Venezolana, Caracas 2000, p.
230. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2000-REVISTA-
81.pdf

311d., p. 238.

32See in Revista de Derecho Publico, No. 84, Editorial Juridica Venezolana, Caracas 2000, p.
311. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2000-REVISTA-
84.pdf
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Decision N° 1013 of June 12, 2001 (Case: Elias Santana, Queremos Elegir),
explicitly establishing the blndmg doctrlne of an interpretation regarding
Articles 57 and 58 of the Constitution. *

Decision N° 833 of March 5, 2001 (Case: Instituto Autonomo Policia
Municipal de Chacao vs. Corte Primera de lo Contencioso Administrativo),
explicitly establishing the binding character of an interpretation of Article 334 of
the Constitution regarding the two methods of judicial review that exist in
Venezuela: the concentrated judicial review method attributed to the
Constltutlonal Chamber and the diffuse judicial review powers attributed to all
courts. ?

Decision N° 2553 of November 23, 2001, (Case: Impugnacion de la
Ordenanza de Impuestos), explicitly establishing the binding effect for all courts
of an interpretation regarding Constitutional Jurisdiction and Contentlous
Administrative Jurisdiction with respect to matter of judicial review. 3

Decision N° 488 of April 6, 2001 (Article 35 of the Organic Amparo Law),
explicitly establishing the blndlng character of an interpretation regarding
appellate rules for amparo proceedings.

Decision N° 332 of March 14, 2001 (Article 28 of the Constitution),
explicitly establishing binding interpretation the one made regarding such
provisions in order to assume the exclusive power to decide on matters of action
of habeas data. 3’

Decision N° 1126 of August 3, 2012 (Case: Constitutional review of a
Jjudicial ruling), expressly said that it 1nterpreted Wlth binding character the
scope of civil extra-contractual liability of Airlines. *

Regarding the “rule of publicity,” the Constitutional Chamber generally
requires publication of its binding interpretation decisions in the Official Gazette of
the Republic, ordering such publication in the body of the decision itself. The
following are examples:

Decision N° 1318 of August 2, 2001 (Case: Nicolds J. Alcala R.), ordering
that “the Labor Courts, when they hear from now on situations such as the one
raised in this case, must abide by the doctrine contained in this ruling for the

33 See in Revista de Derecho Publico, No. 85-88, Editorial Juridica Venezolana, Caracas 2001,
p. 117. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2001-REVISTA-
85-86-87-88.pdf

341d. p. 369. See on the two methods of judicial review in Venezuela: Allan R. Brewer-Carias,
“Judicial Review in Venezuela,” in Duquesne Law Review, Vol 45, No. 3, Spring 2007, pp. 439-
465. Available at: http://allanbrewercarias.net/Content/449725d9-f1cb-474b-8ab2-41efb849
fea8/Content/11,%204,%20502.%20Judicial%20Review%20in%20Venezuela.%202006%20Duque
sne%20Nov.%202006%20Revised%20version.pdf

35See in Revista de Derecho Publico, No. 85-88, Editorial Juridica Venezolana, Caracas 2001,
p.- 387. Available at: http:/allanbrewercarias.com/wp-content/uploads/2007/08/2001-REVISTA-
85-86-87-88.pdf

361d. p. 472.

371d. p. 492.

38See in Revista de Derecho Publico, No. 131, Editorial Juridica Venezolana, Caracas 2012,
p. 203 ff. Availale at: http://allanbrewercarias.com/wp-content/uploads/2014/07/9789803653521-
txt.pdf
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effective administration of justice, therefore, this ruling will have ex tunc effects
as of its publication, since the interpretations established by the Constitutional
Chamber on the content or scope of the constitutional norms and principles are
binding for the other Chambers of the Supreme Court of Justice and other courts
of the Republic.”’

Decision N° 2817 of November 18, 2002 (Case: Impugnacion de varias
disposiciones de la Ley Organica del Poder Electoral), stating that the
Constitutional Chamber “interpreted, with binding character the application of
article 214 of the Constitution, so that order is given for the publication of this
decision in the Official Gazette of the Republic.”*°

Decision N° 1682 of July 2005 (Interpretation of Article 77 of the
Constitution), interpreting Article 77 of the Constitution on matters relating to
marriage and stating that “due to its binding character, according to article 335
of the Constitution, [the Chamber] orders the publication of this ruling in the
Official Gazette of the Republic.”*!

Decision N° 650 of May 23, 2012 (Case: Irwin Oscar Ferndndez Arrieche
Revision de sentencia), interpreting the Constitution with respect to the
applicability of Article 104 of the Labor Organic Law, explicitly declaring the
binding character of the interpretation, and ordering the publication of the ruling
in the Official Gazette of the Republic. 4>

Decision N° 1005 of July 26, 2013 (Case: Ninfa Denis Gavidia,
Constitutional review of judicial decision), interpreting the term to issue judicial
decisions, explicitly declaring the binding character of the interpretation for all
Venezuelan courts, and ordering the publication of the ruling in the Official
Gazette of the Republic.??

Decision N° 1063 of August 5, 2014 (Applicability of Article 425 of the
Labor Organic Law), explicitly establishing binding criteria for all Venezuelan
courts regarding access to justice in labor judicial procedures according to
Articles 26 and 257 of the Constitution and ordering the publication of the ruling
in the Official Gazette of the Republic.**

39See in Revista de Derecho Publico, No. 85-88, Editorial Juridica Venezolana, Caracas 2001,
p- 265. Available at: http:/allanbrewercarias.com/wp-content/uploads/2007/08/2001-REVISTA-
85-86-87-88.pdf

40See in Revista de Derecho Publico, No. 89-92, Editorial Juridica Venezolana, Caracas 2002,
p. 492. Available at: http:/allanbrewercarias.com/wp-content/uploads/2007/08/2002-REVISTA-
89-90-91-92.pdf

411d. p. 124

42See in Revista de Derecho Publico, No. 130, Editorial Juridica Venezolana, Caracas 2012,
p. 475 ff. Available at: http://allanbrewercarias.com/wp-content/uploads/2013/05/9789803653514-
txt.pdf

43See in Revista de Derecho Publico, No. 135, Editorial Juridica Venezolana, Caracas 2013,
p. 89 ff. Available at: http://allanbrewercarias.com/wp-content/uploads/2017/01/9789803653095-
txt.pdf

44 See in Revista de Derecho Publico, No. 139, Editorial Juridica Venezolana, Caracas 2014, p.
86. Avalable at: http://allanbrewercarias.com/wp-content/uploads/2017/01/9789803653132-txt.pdf
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Decision N° 97 of May 14, 2019 (Case: Organic Law on Children and
Adolescents), interpreting Article 76 of the Constitution, explicitly establishing
the binding character of the interpretation, with ex tunc and ex nunc effects, and
ordering the publication of the ruling in the Official Gazette of the Republic. 4°

In some cases, even when establishing binding interpretations of statutes, the
Chamber always has ordered the publication of its decision, as occurred, for
instance, in the following cases:

Decision N° 1573 of July 12, 2005 (Case: Carbonell Thielsen, C.A.),
establishing a binding interpretation regarding the quantum for filing cassation
appeals (recurso de casacion) and ordering publication of the ruling in the
Official Gazette of the Republic due to the binding character of the ruling for all
Venezuelan courts. 46

Decision N° 1379 of October 29, 2009 (Case: Gerardo Gil Peiia y otro),
deciding not to apply Article 177 of the Organic Law on Labor Procedure,
explicitly declaring that the interpretation is binding on all Venezuelan courts,
and ordering the publication of the ruling in the Official Gazette of the
Republic.’

On the other hand, as aforementioned, even within a decision in which the
Constitutional Chamber issues a binding interpretation, it is limited to the thema
decidendum of the decision and not “to the dictum that refers to marginal, peripheral,
circumstantial or superabundant motivations, which are not binding with erga
omnes effects, since the latter are only persuasive.”*®

45See in Revista de Derecho Publico, No. 157-158, Editorial Juridica Venezolana, Caracas
2019, p. 324. Available at: http://allanbrewercarias.com/wp-content/uploads/2020/04/REVISTA-
157-158-PRIMER-SEMESTRE-2019-pag.-web.pdf

46 See in Revista de Derecho Publico, No. 103, Editorial Juridica Venezolana, Caracas 2005, p.
117.  Available a: HTTP://ALLANBREWERCARIAS.COM/WP-CONTENT/UPLOADS/
2007/08/ 2005-REVISTA-103.PDF

47See in Revista de Derecho Publico, No. 120, Editorial Juridica Venezolana, Caracas 2009,
p. 107 ff. Available at: http://allanbrewercarias.com/wp-content/uploads/2012/08/2009-REVISTA-
120.pdf

48 See Escovar Ledn, Ramon Escovar Leodn, “Limites a la interpretacion constitucional,” in
Revista de Derecho Publico, No. 157-158, Editorial Juridica Venezolana, Caracas 2019, p. 48;
Available at: http://allanbrewercarias.com/wp-content/uploads/2020/04/REVISTA-157-158-PRI-
MER-SEMESTRE-2019-pag.-web.pdf ; see also Diaz Candia, “El principio Stare Decisis y el
concepto de precedente vinculante a efectos del articulo 335 de la Constitucion de la Republica
Bolivariana de Venezuela de 1999,” in Revista de Derecho Constitucional, No. 8, Editorial
Sherwood, Caracas 2003,pp. 220-221, 227-229 (“the binding interpretation established by the
Constitutional Chamber can only refer to the legal principles derived from the main thema
decidemdum,” and cannot refer “to simple assertions made by the Chamber or incidental
questions, even referring to the content or scope of constitutional norms and principles”).
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II. SOME ASPECTS OF THE FEDERAL SYSTEM OF THE STATE
1. The formal “Decentralized Federal State

Principles of administrative law in Venezuela are conditioned by the specific form
of the organization of the State. According to Article 4 of the 1999 Constitution,*’
the Republic is formally defined “as a decentralized Federal State under the terms
set out in the Constitution” governed by the principles of “territorial integrity,
solidarity, concurrence and co-responsibility.” Nonetheless, “the terms set out in the
Constitution,” are without a doubt centralizing, and Venezuela continues to be a
contradictory “Centralized Federation.” >

Article 136 of the 1999 Constitution states that “public power is distributed among
the municipal, state and national entities,” establishing a Federation with three levels
of political governments and autonomy. Each one with its Public Administration: a
national level exercised by the Republic (federal level); the States level, exercised
by the 23 States and a Capital District; and the municipal level, exercised by the 338
existing Municipalities. On each of these three levels, the Constitution requires
“democratic, participatory, elected, decentralized, alternating, responsible, plural
and with revocable mandates” governments (Article 6). Regarding the Capital
District, it has substituted the former Federal District which was established in 1863,
with the elimination of traditional federal interventions that existed regarding the
authorities of the latter.

The organization of the political institutions in each of the territorial level is
formally guided by the principle of the organic separation of powers, but with
different scope. On the national level, with a presidential system of government, the
national public power is separated among five branches of government, including:
the “Legislative, Executive, Judicial, Citizen and Electoral” (Article 136). Thus, the
1999 Constitution has surpassed the classic tripartite division of power by adding to
the traditional Legislative, Executive and Judicial branches, the Citizen branch,
which includes the Public Prosecutor Office, the General Comptrollership Office,
and the People’s Rights Defender Office, as well as an Electoral branch of
government controlled by the National Electoral Council.

The new Citizen and Electoral branches, as well as the Judiciary, are reserved only
to the national or federal level of government. Therefore, Venezuela does not have a
Judiciary at the State level. In fact, since 1945, the Judicial branch has been reserved
to the national level of government, basically due to the national character of all
major legislation and Codes (Civil, Commercial, Criminal, Labor and Procedural
Codes). Consequently, since Courts are national (federal), there is no room for State
Constitution regulations on these matters. Regarding judicial review, the
Constitutional Chamber of the Supreme Tribunal of Justice is the constitutional

49See Official Gazette N° 5.453 of Mars 24, 2000. See in general on the 1999 Constitution,
Allan R. Brewer-Carias, La Constitucion de 1999. Derecho Constitucional Venezolano, 2 Vols.,
Editorial Juridica Venezolana, Caracas 2004.

50See Allan R. Brewer-Carias, Federalismo y Municipalismo en la Constitucion de 1999,
Universidad Catolica del Tachira-Editorial Juridica Venezolana, Caracas, 2001; “Centralized
Federalism in Venezuela”, in Duquesne Law Review, Volume 43, Number 4, Summer 2005.
Duquesne University, Pittsburgh, Pennsylvania, 2005, pp. 629-643.
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organ with power to review and annul with erga omnes effects (Article 336) all laws
(national, state and municipal) including state constitutions when contrary to the
national Constitution, so there are no state courts or judicial organization.

Pertaining to the Legislative branch, it must be noted that the Constitution of 1999
established a one-chamber National Assembly, thus ending the country’s federalist
tradition of bicameralism by eliminating the Senate. As a result, Venezuela has also
become a rare federal state without a federal chamber or Senate where the States,
through its representatives, can be equal in the sense of equal vote. In the National
Assembly there are no representatives of the States, and its members are global
representatives of the Citizens and of all the States collectively. Theoretically, these
global representatives are not subject to mandates, or instructions, but only subject
to the “dictates of their conscience” (Article 201). This has effectively eliminated all
vestiges of territorial representation.

Regarding the States branch of government, the 1999 Constitution established that
each State has a Governor who must be elected by a universal, direct and secret vote
(Article 160). Each State must also have a Legislative Council comprised of
representatives elected according to the principle of proportional representation
(Article 162). According to the Constitution, it is the responsibility of each states’
Legislative Council to enact their own Constitution in order “to organize their
branches of government” along the guidelines of the national Constitution, which in
principle guarantees the autonomy of the States (Article 159).

Consequently, each State has constitutional power to enact its own sub-national
constitution in order to organize the state’s Legislative and Executive branches of
government, and to regulate the state’s own organ for audit control. But in spite of
these regulations on the organization and functioning of the State branches of
government, the scope of States” powers has also been seriously limited by the 1999
Constitution, particularly due to the fact that for the first time in federal history, the
Constitution refers to a national legislation for the establishment of the general
regulation on this matter.

In effect, and in relation to the States’ Legislative branch of government, the 1999
Constitution states that the organization and functioning of the States’ Legislative
Councils must be regulated by a national statute (Article 162), a manifestation of
centralism never envisioned, according to which the national Legislative power has
the power to enact legislation in order to determine the organization and functioning
of all of the State legislatures.

According to this power, the National Assembly has sanctioned an Organic Law
for the State Legislative Councils (2001)°' in which detailed regulations are
established regarding their organization and functioning, and in addition, even
without constitutional authorization, regarding the statutes and attributions of the
Legislative Council members, as well as regarding the general rules for the exercise
of the legislative functions, or the law enacting procedure itself. With this national
regulation, the effective contents of the State Constitutions regarding their
Legislative branch have been voided and are limited to repeat what is established in
the said national organic law or statute.

510fficial Gazette N° 37.282 of September 13, 2001.
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Additionally, the possibility of organizing the Executive branch of government of
each state was also limited by the 1999 Constitution, which has established the basic
rules concerning the Governors as head of the executive branch. The Constitution
has additional regulations referring to the public administration (national, states and
municipal), public employees (civil service), and the administrative procedures and
public contracts in all of the three levels of government. All of these rules have also
been developed in two national Organic Laws on Public Administration®> and on
Civil Service.>® Therefore, state constitutions have also been voided of real content
in these matters, have limited scope, and their norms tend to just repeat what has
been established in the national organic laws or statutes.

Finally, regarding other states organs, in 2001, the National Assembly also
sanctioned a Law on the appointment of the States’ Controller,>* which limits the
powers of the State Legislative Councils on the matter without constitutional
authorization. In addition, the national intervention regarding the various state
Constitutions and their respective regulations in relation to their own state
organizations, has been completed by the Constitutional Chamber of the Supreme
Tribunal of Justice. Specifically, the Constitutional Chamber of the Supreme
Tribunal of Justice’s rulings after the enactment of the 1999 Constitution included
the annulment of the Articles of three state constitutions creating an Office of the
Peoples’ Defender, on the grounds that Citizens rights is a matter reserved to the
national (federal) level of government.>

As mentioned, the National Constitution establishes three levels of territorial
autonomy and regulates the distribution of state powers, directly regulating the local
or municipal government in an extensive manner. Therefore, the states’ constitutions
and legislations can regulate municipal or local government only according to what
is established in the national Constitution, and in the National Organic Law on
Municipal Power,>® which leaves very little room for the state regulation.

Thus, without any possibility for the state legislatures to regulate anything related
to civil, economic, social, cultural, environmental or political rights; and with the
limited powers to regulate their own branches of government, as well as other state
organizations including the General Comptroller and Peoples’ Defender, very little
scope has been left for the contents of sub-national constitutions.

2. The constitutional system of distribution of powers within the national, state
and municipal levels of government

Federalism is based on an effective distribution of powers within the various
levels of government, and in Venezuela, between the national, states and municipal

52 Official Gazette N° 6.147 Extra of November 17, 2014.
53 Official Gazette N° 37.522 of September 6, 2002.
54 Official Gazette N° 37.304 of October 16, 2001.

55See decisions N° 1182 of October 11, 2000, N° 1395 of August 7, 2001 and N° 111 of
February 12, 2004 (States of Mérida, Aragua and Lara), in Revista de Derecho Publico, N° 84,
Editorial Juridica Venezolana, Caracas, 2000, pp. 177 ff; and in Revista de Derecho Publico N°
85-88, Editorial Juridica Venezuela, Caracas, 2001.

56 Official Gazette N° 6.015 Extra. of December 28,2010.
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levels. Accordingly, the National Constitution enumerates the competencies
attributed in an exclusive way to the national (Article 156), state (Article 154), and
municipal (Article 178) levels of government, but in fact, under these regulations,
these exclusive matters are almost all reserved to the national level of government,
an important portion attributed to the municipalities, and very few of the exclusive
matters are attributed to the States.>’

According to Article 156, the National Power has exclusive competencies in the
following matters: international relations; security and defense, nationality and alien
status; national police; economic regulations; mining and oil industries; national
policies and regulations on education, health, the environment, land use,
transportation, industrial, and agricultural production; post, and telecommunications;
and legislation concerning constitutional rights; civil law, commercial law, criminal
law, the penal system, procedural law and private international law; electoral law;
expropriations for the sake of public or social interests; public credit; intellectual,
artistic, and industrial property; cultural and archeological treasures; agriculture;
immigration and colonization; indigenous people and the territories occupied by
them; labor and social security and welfare; veterinary and sanitary hygiene;
notaries and public registers; banks and insurances; lotteries, horse racing, and bets
in general; and the organization and functioning of the organs of the central
authority and the other organs and institutions of the State. The administration of
justice, as mentioned, also falls within the exclusive jurisdiction of the national
government (Article 156.31).

Article 156,32 of the Constitution also specifies that the national level of
government also has legislative attributions on all matter of “national competence”,
which explicitly attributes to the National Assembly power to legislate regarding the
following matters: armed forces and civil protection; monetary policies; the
coordination and harmonization of the different taxation authorities; the definition of
principles, parameters, and restrictions, and in particular the types of tributes or rates
of the taxes of the states and municipalities; as well as the creation of special funds
that assure the inter-territorial solidarity; foreign commerce and customs; mining
and natural energy resources like hydrocarbon, fallow and waste land; and the
conservation, development and exploitation of the woods, grounds, waters, and
other natural resources of the country; standards of measurement and quality
control; the establishment, coordination, and unification of technical norms and

57See Gustavo J. Linares Benzo, “El sistema venezolano de reparticion de competencias”, in
El Derecho Publico a comienzos del siglo XXI. Estudios homenaje al Profesor Allan R. Brewer-
Carias, Tomo I, Instituto de Derecho Publico, UCV, Civitas Ediciones, Madrid, 2003, pp. 702-
713; Manuel Rachadell, “La distribucion del poder tributario entre los diversos niveles del Poder
Pablico seglin la Constitucion de 19997, in Revista de Derecho Administrativo, N° 8 (enero-abril).
Editorial Sherwood, Caracas, 2000, pp. 179-205; and Allan R. Brewer Carias, “Consideraciones
sobre el régimen de distribucion de Competencias del Poder Publico en la Constitucion de 19997,
in Estudios de Derecho Administrativo: Libro Homenaje a la Universidad Central de Venezuela,
Volumen [. Imprenta Nacional, Caracas, 2001, pp. 107-138, and “La distribucién territorial de
competencias en la Federacion venezolana”, in Revista de Estudios de la Administracion Local,
Homenaje a Sebastian Martin Retortillo, N° 291, enero-abril 2003, Instituto Nacional de
Administraciéon Publica, Madrid, 2003, pp. 163-200; and “Consideraciones sobre el régimen
constitucional de la organizacion y funcionamiento de los Poderes Publicos”, in Revista Derecho y
Sociedad de la Universidad Monteavila, N° 2 (abril), Caracas, 2001, pp. 135-150.
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procedures for construction, architecture, and urbanism, as well as the legislation on
urbanism; public health, housing, food safety, environment, water, tourism, and the
territorial organization; navigation and air transport, ground transport, maritime and
inland waterway transport; post and telecommunication services and radio
frequencies; public utilities such as electricity, potable water, and gas. Furthermore,
the Constitution attributes to the national power the powers to conclude, approve,
and ratify international treaties (Article 154); and legislate on antitrust and the abuse
of market power (Articles 113 and 114).

Regarding local governments, Article 178 assigns the municipalities power to
govern and administrate the matters attributed to it in the Constitution and the
national laws with respect to local life, and within them, the ones related to urban
land use, historic monuments, social housing, local tourism, public space for
recreation, construction, urban roads and transport, public entertainment, local
environmental protection and hygiene, advertising regulations, urban utilities,
electricity, water supply, garbage collection and disposal, basic health and education
services, municipal police, funerals services, child care and other community
matters. Only the matters related to local public events and funerals can be regarded
as exclusive powers of the municipalities, and the rest are concurrent with the
national government. Nonetheless, these maters can always be regulated by national
legislation, as the municipal autonomy is essentially limited (Article 168).

Regarding state competencies, the National Constitution fails to enumerate
substantive matters within exclusive state jurisdiction, and only assigns as matters
corresponding to them, generally in a concurrent way, the municipal organizations,
the non-metallic mineral exploitation, the police, the state roads, the administration
of national roads, and the commercial airports and ports (Article 164). Nonetheless,
for instance, in the Constitution, the possibility for the state legislature to regulate its
own local government is also very limited, being subjected to what is established in
the national Organic Municipal Law.

According to the Constitution, State Legislative Councils can enact legislation on
matters that are in the States’ scope of powers (Article 162). However, these powers
are referred to concurrent matters, and according to the National Constitution their
exercise depends on the previous enactment of national statutes and regulations
(framework laws). As a result, the legislative powers of the States are also very
limited, and in any event, the resulting states legislation on concurrent matters must
always adhere to the principles of “interdependence, coordination, cooperation, co-
responsibility and subsidiary” (Article 165).

On the other hand, regarding residual competencies, the principle of favoring the
states as in all federations, although being a constitutional tradition in Venezuela, in
the 1999 Constitution has also been limited by expressly assigning the national level
of government a parallel and prevalent residual taxation power in matters not
expressly attributed to the states or municipalities (Article 156.12). Furthermore,
Article 156,33 provides for the jurisdiction of the national power “in all other
matters that correspond to it due to their nature or kind,” establishing an implicit
powers clause in favor of the federal government®® that has been strengthened by the

58See. Carlos Ayala Corao, “Naturaleza y Alcance de la Descentralizacién Estadal”, in Allan
R. Brewer-Carias et al., Leyes y reglamentos para la Descentralizacion Politica de la Federacion
94 (Caracas 1990), referring to the Exposicion de Motivos of the 1961 Constitution.
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Constitutional Chamber jurisprudence.®® In summary, the general residual power
allocated to the states is a rather theoretical one, and in practice, in case of doubt, the
presumption in favor of federal powers will virtually always prevail.

Another aspect that must be mentioned regarding the distribution of competencies
between the national and states level is the provision in the 1999 Constitution,
following the same provision of the 1961 Constitution, allowing the possibility of
decentralizing competencies via their transfer from the national level to the states.®
This process was regulated in the 1989 Law on Delimitation, Transfer and
Decentralization Competencies between public entities,®' and even though important
efforts for decentralization were made between 1990 and 1994 in order to revert the
centralizing tendencies,®> the process, unfortunately was later abandoned. Since
2003, the transfers of competencies that were made, including health services,
started the reversion process, which has been completed in 2008,% in particular with
the reform of the aforementioned 1989 Decentralization Law, sanctioned by the
National Assembly on Mars 17, 2009, reverting to the national level the “exclusive”
competence of the States for the management and making use of national highways,
bridges and commercial ports located in the States, established in article 164,10 of
the Constitution.®

3. The End of the Federation and the parallel State organization:
The Constitutional State and the Communal State

The result of all this process has been that the Federation in Venezuela has almost
disappeared,®> as a result of a continuous process of voiding the States and
Municipalities of the country of almost all their competencies and powers, first, by

59 See decision of the Constitutional Chamber of the Supreme Tribunal of 15 April, 2008, in
Revista de Derecho Publico, N° 114, Caracas 2008.

60See José¢ Pena Solis, “Aproximacion al proceso de descentralizacion delineado en la
Constitucion de 19997, in Estudios de Derecho Publico: Libro Homenaje a Humberto J. La Roche
Rincén, Volumen II. Tribunal Supremo de Justicia, Caracas, 2001, pp. 217-282.

61The Law was originally sanctioned in 1998. See in Official Gazette N° 4153 Extra of
December 28, 1989.

62See Allan R. Brewer-Carias et al., Leyes y reglamentos para la Descentralizacion Politica
de la Federacion, Editorial Juridica Venezolana, Caracas 1990; Informe sobre la descentralizacion
en Venezuela 1993. Informe del Ministro de Estado para la Descentralizacion, Caracas 1994.

63 See Decree N° 6.543, on the renationalization of the Health Care services in Miranda State,
Official Gazette N°39.072 of December 3, 2008.

64 Official Gazette N° 39.140 of Mars 17, 2009. For the purpose of this reform, the
Constitutional Chamber previously issued decision N° 565 of April 15, 2008 “interpreting” the
Constitution, changing the character of such “exclusive” competency into a “concurrent” one. See
in http://www.tsj.gov.ve/decisiones/scon/Abril/565-150408-07-1108.htm. See Allan R. Brewer-
Carias, “La Sala Constitucional como poder constituyente: la modificacion de la forma federal del
estado y del sistema constitucional de division territorial del poder publico, in Revista de Derecho
Publico, N° 114, (April-June 2008), Editorial Juridica Venezolana, Caracas 2008, pp. 247-262.

65See Allan R. Brewer-Carias, and Jan Kleinheisterkamp, “Venezuela: The End of
federalism?,” in Daniel Halberstam and Mathias Reimann (Editors), Federalism and Legal
Unification: A Comparative Empirical Investigation of Twenty Systems, Springer, London 2014,
pp. 523-543.
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centralizing them at the national level; and second, by transferring them to new
organizations located outside the organization of the Constitutional State, which
conform what has been called the “Communal State” or the “Popular Power State.”

This new “State” organization, after being rejected by the people in a referendum
held in December 2007, was nonetheless imposed violating the Constitution and the
popular will, by means of ordinary legislation in 2010, when the National Assembly
sanctioned the Organic Laws on the Popular Power; the Communes; the Communal
Economic System; the Public and Communal Planning; the Social Comptrollership;
% and also sanctioned the reform of the Organic Law of Municipal Public Power
and the Public Policy Planning and Coordination of the State Councils, and of the
Local Council Public Planning Laws.®” Finally, in 2012 a Law on the States and
Municipalities Power and Competencies Transfer System to Popular Power
Organizations was also approved, ®® in order to implement the voiding of the
competencies of the organs of the Constitutional State, which was reformed in 2012
and 2014 by the Law on the Communitarian Management of Competencies,
Services and other Attributions. ¢

This “Communal State” has been established in parallel to the Constitutional
Federal State (the Decentralized Federal Democratic and Social of Law and Justice
provided in the Constitution of 1999) established for the exercise of the “Popular
Power” not through elected representatives in universal, direct and secret elections,
but by means of Citizens Assemblies, controlled by the Central Government.

66See Official Gazette N° 6.011 Extra. of Dec. 21, 2010. See on these Laws the comments in
Allan R. Brewer-Carias, Claudia Nikken, Luis A. Herrera Orellana, J. M. Alvarado Andrade, José
Ignacio Hernandez, Adriana Vigilanza, Leyes Organicas sobre el Poder Popular y el Estado
Comunal (Los Consejos Comunales, las Comunas, la Sociedad Socialista y el Sistema Econdmico
Comunal), Editorial Juridica Venezolana, Caracas 2011.

67 See Official Gazette N° 6.015 Extra. of Dec. 28, 2010.

68See Official Gazette N° 39954 of June 28, 2012. See on this Decree Law the comments of
José Luis Villegas Moreno, “Hacia la instauracion del Estado Comunal en Venezuela: Comentario
al Decreto Ley Organica de la Gestion Comunitaria de Competencia, Servicios y otras
Atribuciones, en el contexto del Primer Plan Socialista-Proyecto Nacional Simoén Bolivar 2007-
2013, in Revista de Derecho Publico, N° 130 (Estudios sobre los decretos leyes 2010-2011),
Editorial Juridica Venezolana, Caracas 2012, pp. 129-138; Juan Cristobal Carmona Borjas,
“Decreto con rango, valor y fuerza de Ley Organica para la Gestion Comunitaria de
Competencias, Servicios y otras Atribuciones, Idem, pp.139-146; Celilia Sosa G,. “El carécter
organico de un Decreto con fuerza de Ley (no habilitado) para la gestion comunitaria que arrasa
lentamente con los Poderes estadales y municipales de la Constitucion,” Idem, pp. 147-157; José
Ignacio Hernandez, “Reflexiones sobre el nuevo régimen para la Gestion Comunitaria de
Competencias, Servicios y otras Atribuciones,” Idem, pp. 157-164; Alfredo Romero Mendoza,
“Comentarios sobre el Decreto con rango, valor y fuerza de Ley Organica para la Gestion
Comunitaria de Competencias, Servicios y otras Atribuciones,” Idem, pp. 167-176; and Enrique J.
Sanchez falcon, “El Decreto con Rango, Valor y Fuerza de Ley Organica para la Gestion
Comunitaria de Competencias, Servicios y otras Atribuciones o la negacion del federalismo
cooperativo y descentralizado,” Idem, pp. 177-184.

69 See Official Gazette N° 40.540 of Nov. 13, 2014. See the previous reform in Official Gazette
N°39954 of June, 28, 2012
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In this way the Constitutional State has been progressively “deconstitutio-
nalized,””° originating a bizarre public parallel organization, with two States and two
ways of exercising sovereignty, one, the Constitutional State governed by the
Constitution and the other, the Communal or Socialist State, governed by
unconstitutional organic laws, bur arranged in such a way that the latter has the
means in order to strangling the former, surrounding it in order to destroy it. For
such purpose the already mentioned Law on the Communitarian Management of
Competencies, Services and other attributions was enacted in order to regulate the
process of transfer of powers, competencies and resources, from the National Power
and the political entities (States and Municipalities) to the popular organizations
(Social Property Communal Enterprises) controlled by the Central Government. The
purpose of this Law is precisely the voiding of powers and competencies of the
Constitutional Federal State in the benefit of the Communal State.

III. SOME GENERAL COMMENTS ON THE VARIOUS NATIONAL
STATE ACTS AND THEIR CLASSIFICATION

According to the 1999 Constitution, National State acts in Venezuelan Public Law
are the following: (i) acts issued by the National Assembly (Legislative Power),
which are the “laws” (statutes) (art. 202) and the Parliamentary Resolutions (without
the form of statute) (art. 187); (ii) the acts of the National Executive (Executive
Power) which are the decree laws (Art. 236.8), the acts of government (e.g. 236.7);
(iii) the acts of Public Administration, which are the Regulations (Art. 236.10) and
the administrative acts (Art. 259,9); (iv) the acts or decisions issued by the courts
(sentencias) (Art. 253); and (v) the administrative acts and Regulations issued by the
other branches of government, that is, the Administrative organs of the Judicial
Power (Direccion Ejecutiva de la Magistratura) (Art. 267), and organs of the
Citizen Power (Art. 273) and of the Electoral Power (Art. 292), which are
administrative acts.

All these State acts, apart from the decisions issued by the courts, can be classified
following two different criteria, referred to their content, and to their addressees.

According to their content, the distinction is made based on the normative or non-
normative character of the State act, that is, between those acts that contains norms
(general provisions), which are to be incorporated in the legal order; and those that
contain decisions that are not of normative character. In 1964, I referred to this
distinction pointing out that the normative acts “produce general, impersonal and
objective effects;” and that the non-normative acts “produce particular, individual

70See Allan R. Brewer-Carias, “The Process of “Deconstitutionalization” of the Venezuelan
Constitutional State, as the Most Important Current Constitutional Issue in Venezuela,” Duquesne
Law Review, Volume 51, Number 2, Spring 2013, Pittsburgh 2013, pp. 349-386; “The ‘Bolivarian
Revolution’ in Venezuela and the regime’s comptempt of Constitucional law,”, en Uwe Kischel
und Christian Kirchner (Coord.), Ideologie und Weltanschauung im Recht, Gesellschaft fiir
Rechtsvergleichtung e.V., Rechtsvergleichung und Rechtsvereinheitlichung, Mohr Siebeck,
Tiibingen 2012, pp. 121-148.
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and subjective effects.”' 1 ratified this approach in 1979, referring to the
classification of administrative acts according to its effects, expressing that they:

“can be classified in a different way: a distinction can be made between the
acts of “general effects,” that is, of normative content, which consequently
creates, declares, modifies or extinguishes general legal situations; and the acts
of particular effects that are those of non-normative content, that is, which
creates, declares, modifies and extinguishes particular legal situations.””

This distinction is only based on the normative or non-normative content of the act,
and not in its addressees, which means that an act of normative content (like a statute
or a Regulation) can be addressed to an undetermined number of persons, and also to a
particular number of persons. In both cases it has normative content, but it can be
either of general applicability or of particular applicability.

That means that, according to their addressees or recipients, there is a second
distinction of State acts based on their recipients, that can be established between those
that are directed to an undetermined and undeterminable number of persons; and those
directed to a determined and determinable number of persons to which they are
directed. In 1963, Eloy Lares Martinez referred to this distinction pointing out that the
former “are those addressed to indeterminate persons,” while the latter “are those that
refers to one or few persons, but all of them determined.””® 1 also referred to this
distinction in 1979 highlighting the existence of acts “directed to an undetermined
number of persons” and acts “directed to a determined or determinable group of
persons.” ™

71 Regarding this distinction, and referring to administrative acts, I have used the “general
administrative acts and individual administrative acts.” See Allan R. Brewer-Carias, Las
instituciones fundamentales del derecho administrativo y la jurisprudencia venezolana,
Universidad Central de Venezuela, Caracas 1964, reproduced in the collective book: José Ignacio
Hernandez (Coordinator), Libro Homenaje a Las instituciones fundamentales del derecho
administrativo y la jurisprudencia venezolana del profesor Allan R. Brewer-carias en el cincuenta
aniversario de su publicacion 1964-2014, Editorial Juridica venezolana, Caracas 2015, p. 547.

72 See Allan R. Brewer-Carias, “El recurso contencioso-administrativo contra los actos de
efectos particulares,” in E/ Control jurisdiccional de los Poderes Publicos en Venezuela, Instituto
de Derecho Publico, Facultad de Ciencias Juridicas y Politicas, Universidad Central de Venezuela,
Caracas 1979, pp. 169-194. The text was also published in Allan R. Brewer-Carias, Jurisprudencia
de la Corte Suprema 1930-1974 y Estudios de derecho administrativo, Tomo v: La Jurisdiccion
contencioso-administrativa, Vol. 1. Los organos y el recurso de anulacion, Instituto de Derecho
Publico, Universidad Central de Venezuela, Caracas 1978, pp. 58-59. In such Article I followed
what I had expressed one year before in my book: Allan R. Brewer-Carias, El control de la
constitucionalidad de los actos estatales, Editorial Juridica Venezolana, Caracas 1977, p. 8. See
also, Allan R. Brewer-Carias, “Sobre la importancia para el derecho administrativo de la nocion de
acto administrativo y de sus efectos,” in Los efectos y la ejecucion de los actos administrativos.
Terceras Jornadas Internacionales de Derecho Administrativo Allan Randolph Brewer-Carias,
Fundacion Estudios de Derecho Administrativo, Caracas 1997, p. 37

73 Regarding this distinction, Lares Martinez used the following expressions: “general acts or
of general effects” and “individual acts that is, acts of particular effects.” See Eloy Lares Martinez,
Manual de Derecho Administrativo (1963), Universidad Central de Venezuela, XIV Edition,
Caracas 2013, pp. 188-189.

74 See Allan R. Brewer-Carias, “El recurso contencioso-administrativo contra los actos de
efectos particulares” en E/ Control jurisdiccional de los Poderes Publicos en Venezuela, Instituto
de Derecho Publico, Facultad de Ciencias Juridicas y Politicas, Universidad Central de Venezuela,
Caracas 1979, pp. 172 ss.
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The distinction in this latter case, is constructed regarding the addressees of the
act, not on their content that can be normative or non-normative, being the acts of
general applicability addressed to everybody, in the sense of an indeterminate
and indeterminable number of persons or subjects, without distinction, having
therefore, in general, erga omnes effects; and, on the contrary, being the acts of
particular applicability those that that are not of general applicability, that are
addressed to one person or entity, or a group of persons or entities, which are
identified or can be determinate.

Both distinctions have been used in the Constitution and in many legal texts,
although in a mixed way, in order to determine, for example, the standing to sue
for judicial review of State acts, using the expressions “general acts” (Arts. 259,
266.5) or “acts of general effects,” including in such expressions both, normative
acts and acts that are of general applicability; and in the expressions “individual
acts” (Arts. 259; 266.5) or “acts of particular effects,” including in such
expressions both, non-normative acts and acts that are of particular applicability.

This is the sense followed, for instance, in the Organic Law of the Supreme
Court of Justice of 1976, the Organic Law of the Supreme Tribunal of Justice of
2010 and the Organic Law of the Administrative Contentious Jurisdiction of
2010.

In effect, regarding the Organic Law of the Supreme Court of Justice of 1976,
articles 42.4 and 112 referring to the State acts that were subjected to judicial review
by such Supreme Court, and to the standing to sue, stated as follows:

“Article 42.4. It is the power of the Court as the highest Tribunal of the
Republic: 4. To declare the total or partial nullity of regulations and all other acts of
general effects of the National Executive Power, contrary to the Constitution.””>

“Article 112. Any natural of juridical person plainly capable, affected on his
rights and interests by a law, regulation, ordinance or other act of general effects
issued by any of the national, states or municipal deliberative bodies or by the
National Executive Power, can request before the Court its nullity because
unconstitutionality or illegality, except the cases indicated in the Transitory
Provisions.”’®

According to the two distinctions made regarding acts of State, this expression used
by this Law referring to “acts of general effects” comprise acts of normative content
and also acts of general applicability. Consequently, acts of non-normative content or
that are not of general applicability could not be challenged through a popular action
before the Supreme Court.

75 “Articulo 42.4. Es de la competencia de la Corte como mas alto Tribunal de la
Republica: 4. Declarar la nulidad total o parcial de los reglamentos y demds actos de
efectos generales del Poder Ejecutivo Nacional, que colidan con la Constitucion.”

76 “Articulo 112. Toda persona natural o juridica plenamente capaz, que sea afectada en sus
derechos o intereses por ley, reglamento, ordenanza u otro acto de efectos generales emanado de
alguno de los cuerpos deliberantes nacionales, estadales o municipales o del Poder Ejecutivo
Nacional, puede demandar la nulidad del mismo, ante la Corte, por razones de
inconstitucionalidad o de ilegalidad, salvo lo previsto en las Disposiciones Transitorias de esta
Ley.”
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Regarding specifically to administrative acts, the provision of article 26 of the
Organic Law of the Supreme Tribunal of Justice of 2010, states as follows:

“Article 26. It is the power of the Politico Administrative Chamber of the
Supreme Tribunal of Justice [to decide on]: 5. The nullity suits against
administrative acts of general and particular effects issued by the President of the
Republic, the Executive Vice President of the republic, the Ministers, as well as by
the highest authorities of the other organs with constitutional rank, when the
competence is not assigned to other organ of the Administrative Contentious
Jurisdiction due to the content.””’

The same can be say regarding the article 9.1 of the Organic Law on the
Administrative Contentious Jurisdiction of 2010, which states that:

“Article 9. The organs of the Administrative Contentious Jurisdiction have the
power to decide about: 1. Challenge filed against administrative acts of general and
particular effects when contrary to the rule of law, even due to power deviation.””®

In this two Laws regarding judicial review of administrative acts, the expression
“acts of general and particular effects,” when referred to administrative acts,
comprise all acts of normative and non-normative content as well as acts of general
applicability and of particular applicability. All can be challenged before the Judicial
review of Administrative actions courts.

Regarding the two mentioned distinction of acts of State, between normative
and non-normative acts, and acts of general applicability and of particular
applicability, also for the purpose of establishing rules for judicial review, the
jurisprudence of the Supreme Court has also applied it, although in a mixed way,
including whiting the general acts, altogether those that are of normative content
and those that are of general applicability.

For instance, in decision of 14 March of 1960, the former Federal Court stated
that the acts of general effects generally challenged for judicial review through
the actio popularis are those “that because having normative and general content,
applies erga omnes, and therefore its enforcement affects and interest everybody
without distinction.””

77 “Articulo 26. Es de la competencia de la Sala Politico Administrativa del Tribunal
Supremo de Justicia: 5. Las demandas de nulidad contra los actos administrativos de efectos
generales o particulares dictados por el Presidente de la Republica, el Vicepresidente Ejecutivo de
la Republica, los Ministros o Ministras, asi como por las mdximas autoridades de los demas
organismos de rango constitucional, cuyo conocimiento no estuviere atribuido a otro érgano de la
Jurisdiccion Administrativa en razon de la materia.” See Official Gazette No. 39483 of August 9,
2010.

78 “Articulo 9. Los organos de la Jurisdiccion Contencioso Administrativa seran competentes
para conocer de: 1. Las impugnaciones que se interpongan contra los actos administrativos de
efectos generales o particulares contrarios a derecho, incluso por desviacion de poder.” See
Official Gazette, 39451 of June 22, 2010

79 See in Official Gazette No. 26.222 of April 1, 1960. See the abstract in Allan R. Brewer-
Carias, Jurisprudencia de la Corte Suprema 1930-1974 y Estudios de derecho administrativo, Tomo

v: La Jurisdiccion contencioso-administrativa, Vol. 1. Los organos y el recurso de anulacion,
Instituto de derecho Publico, Universidad Central de Venezuela, Caracas 1978, pp. 292-293
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Later, in a decision of 24 April 1980 (Case Fiscal General de la Republica), the
Supreme Court of Justice followed the same criteria in order to distinguish
between acts of general effects and acts of particular effects, arguing as follows:

“in the case, it has been filed an action of nullity established in article 112, Title
V, Chapter II, Second Section of the Supreme Court of Justice. This action is
admissible against acts like the one challenged of the General Prosecutor of the
Republic Attorney that, because being of normative character, its effects are
general, that is, affects all the citizens, and due to that, they have a special procedure
to be challenged before the courts, being the most highlighted characteristics the
imprescriptible character of the action of nullitg (art. 134 LOTS]J) and the generic
quality of any citizen to file the popular action.”".

Also, the First Court of the Administrative Contentious Jurisdiction in a decision of
June 1, 1982 on the matter, argued as follows:

“The Organic Law of the Supreme Court of Justice only distinguishes regarding
the recourse of nullity base on illegality, between those directed to challenge the acts
of general effects and those directed to challenge the acts of particular effects, being
necessary determine, according to such text, to which category refers the current
case.

The prevalent Venezuelan doctrine, when interpreting the mentioned provisions,
considers that the acts of general effects are only those of normative content. The
acts of particular effects are those that in contrary sense lack such content, even
when directed to a group of subjects. Brewer Carias distinguishes in this second
category between general acts of particular effects the are those directed to a specific
group of determined or determinable persons and the individual acts of particular
effects directed to a specific legal subject (E! Control Jurisdiccional de los Poderes
Publicos en Venezuela, UCV., pp. 172 y ss). Other opinion considers that acts of
general effects in an analogous notion to the one of general acts, that is, the one that
creates, modify or extinguishes subjective situations or declares legal certitude
regarding an undetermined collectivity of persons. The act of particular effects, or
particular act, produce the same effects but regarding one or more determined or
determinable persons (See the opinion of the Fiscal General de la Republica
expressed in the file N° 79-573 of this Court, pp. 212 ff.). From the aforementioned
it is evident that the character of the act of general effects implies for the doctrine
whether the normative character contained in it or the character undetermined of its
addressees.”®!

That means, according to this conclusion of the First Court on Contentious
Administrative Jurisdiction, that the expression used in the legislation when referred to
“acts of general effects” follows the two distinctions made on acts of State, comprising
not only the acts of normative character or content, but also the acts of general
applicability.

On the other hand, these two classifications of State acts were incorporated in the
Organic Law on Administrative Procedures enacted in 1981,% regarding the

80 See the abstract in Allan R Brewer-Carias, Tratado de derecho Administrativo. Derecho
Publico en Iberoamérica. Tomo IIlI. Los actos administrativos y los contratos administrativos.
Editorial Civitas Thomson Reuters, Madrid 2013, pp. 470-472

81 See in Revista de Derecho Publico, No. 11, Editorial Juridica Venezolana, Caracas 1982,
p. 129.

82 See in Official Gazette No. 2818 of July 1, 1981.
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classification of the administrative acts according to its effects made through the two
approaches already mentioned: first, the normative or non-normative content of the
acts; and second, the addressees of the acts.

As I expressed in 1992 when commenting such Organic Law on the classifications
of specifically administrative acts:

“The classification of administrative acts according to their effects is made by
the Law under two angles. First, according to the normative or non-normative
content of the acts and second, according to the recipients of the acts.

First, according to the normative or non-normative character of administrative
acts, these are classified in acts of general effects and acts of particular effects. It can
be said, thus, that the Organic Law on Administrative Procedures follows this first
way to classify the administrative acts according to their effects, in the sense that it
classifies the administrative acts in normative acts (of general effects) and non-
normative acts (of particular effects). This is the classification that according to the
Organic Law of the Supreme Court of Justice, allows to distinguish the
administrative acts of general effects from the administrative acts of particular
effects. The former ones [the administrative acts of general effects], are those of
normative content, that is, that creates norms that integrate the Legal order; instead,
the latter ones, the administrative acts of particular effects, are those that contains a
non-normative decision, whether to be applied to one or multiple individuals. It can
be said that the Organic Law on Administrative Procedures identifies the
administrative acts of general effects, with those that qualified in article 13 as “acts
or provisions of general character;” and the administrative acts of particular effects,
with those that the same provision qualifies as administrative acts of “particular
character.” In this provision, when it is established that an administrative act of
particular character cannot infringe what is established in an “administrative
provision of general character,” what is pointing out is that an act of particular
effects (on non-normative content) cannot infringe a normative act or an act of
general effect, adopting in article 13, the principle of non-singular derogation of
regulations or of administrative acts of general effects.

Consequently, it can be said that in article 13 of the Organic Law has the key for
the classification of administrative acts according to its content or effects in
normative or non-normative acts, identifying the acts of general effects, that is, of
general content or character with the normative acts; and consequently, the acts of
particular effects or particular content or character those that do not have normative
content. [...]

Additionally, in relation to the classification of the acts according to their
effects, the Organic Law of Administrative Procedures also allows to classify them
according to their effects, in relation to the recipients of the acts.

Thus, it can be said that the Organic Law adopts the classification of the
administrative acts according to their recipients, by distinguishing general
administrative acts from individual administrative acts. General administrative acts
are those aimed at a plurality of individuals, whether formed by an undetermined
number of persons or by a determined number of persons; in contrast, individual
administrative acts are those aimed at a single individual.”®?

83 See Allan R. Brewer-Carias, E/ derecho administrativo y la Ley Organica de
Procedimientos Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica
Venezolana, Caracas 2002, pp. 143-144.
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Based on the aforementioned legal, doctrinal and jurisprudential construction
regarding the classification of State acts in Venezuelan law, it can be said that in
general, Laws, Decree Law and Executive Regulations, having normative content,
they can be also considered in general as of general applicability, that is, directed to an
undetermined and undeterminable number of persons, no matter is they are general or
special laws or regulations. One such case of those normative acts of general
applicability, is for instance, the Organic Law on Hydrocarbons of 2001, which
regulated all what is related to the exploration, exploitation, refining, industrialization,
transport, storage, commercialization and conservation of hydrocarbons, as well as the
refined products and the works to be required by such activities (art. 1), which is
directed to be applied to an undetermined and undeterminable number of people. 34

But that doesn’t mean that all normative acts are always of general applicability.
Normative acts can also be of particular applicability, in spite of containing norms,
when they are nonetheless only applied to a determined or determinable group of
persons or corporations. This is the case, for instance, of another act in the same Oil
sector, the Decree Law No. 5.200 of February 26, 2007, containing the Law on
Migration to Mixed Enterprises of the Association Agreements of the Orinoco Oil Belt
as well as the Agreements for the Exploration at Risk and under Shared Profits,®
which although being an act of normative content, it was not of general applicability,
that is, according to its title and content, it was not a Law issued to be applied to an
undetermined and undetermined number of persons, but on the contrary, to be applied
to a group of persons or corporations and to specific contracts. Such Decree Law
5.200, in effect, was issued to be applied to the then “existing associations” between
Petroleos de Venezuela S. A. affiliates, and the private sector operating in the Orinoco
Belt, and to the so-called “Exploration at Risk and Profit-Sharing Agreements”
according to the Congress authorization adopted in 1995, % imposing for them to “be
adjusted to the legal framework governing the national oil industry by becoming
mixed companies pursuant to the provisions set forth in the Organic Hydrocarbons
Law” (art. 1)

Decree Law 5.200, therefore, was only and specifically addressed to a reduced
number of juridical persons and contracts, the Association Agreements, and their
Parties, that where in existence at the time of the issuing of the Decree Law (February
2007), ordering them to adjust to the legal framework that was established in the 2001
Organic Hydrocarbons Law, and to become mixed companies pursuant to the
provisions set forth in such Organic Law. Consequently, Decree Law No 5.200, as it is
expressed in the same article 1%, was exclusively addressed to be apply, beside the
public enterprises involved in the process like Petroleos de Venezuela, S.A. (PDVSA)
and Corporacion Venezolana de Petroleo, S.A., to the following legal entities: First,
the enterprises: Petrozuata, S.A., Sincrudos de Oriente, S.A., Sincor, S.A., Petrolera
Cerro Negro S.A. and Petrolera Hamaca, C.A., that were Association or Strategic
Agreements developing activities in the Orinoco Belt; second, the Association

84 See in Official Gazette No. 37.323 of November 13, 2001

85 See in Official Gazette No. 38.623 de 16-2-2007.

86 Venezuelan Congress, “Resolution Approving the Execution of Association Agreements
for Exploration at Risk of New Areas and the Production of Hydrocarbons under the Shared

Profits System in Eight of the Areas Determined by the Ministry of Energy and Mines,” Official
Gazette, No. 35,988 of June 26, 1996.
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Agreements of Golfo de Paria Oeste, Golfo de Paria Este and La Ceiba, as well as the
companies or consortia incorporated in their execution, that were developing activities
under the modality of Exploration at Risk and Profit Sharing; third, Orifuels
Sinovensa, S.A., and forth: to all the affiliates of such companies that conduct business
activities in the Orinoco Belt, and throughout the production chain.

Specifically, the purpose of the Decree Law was to order the abovementioned
companies to compulsory transfer all the activities that they were developing up to that
date, “to the new mixed companies” that the decree ordered to be constituted.
Consequently, through the Decree Law 5.200 with such particular effects, the National
Executive not only decided to unilaterally terminate specific Agreements entered into
by the State with foreign enterprises, but to order the entities enumerated in the text of
the Decree Law to transfer its activities to new mixed companies that were to be
established, in which the Corporacion Venezolana de Petrdleo, S.A. or another
affiliate of Petroleos de Venezuela, S.A. (PDVSA), was to have a minimum 60%
share of the equity (Art. 2).

In addition, in its article 4, the Decree Law gave the enumerated private sector
companies that had been part of the extinguished Orinoco Belt Association
Agreements and the so-called Exploration at Risk and Profit-Sharing Agreements, a
term of four (4) month that started on the date the Decree Law was published
(February 26, 2007), and that finalized on June 26, 2007, to “agree on the terms and
conditions of their possible participation in the new Mixed Companies.” If no
agreement was reached “on the incorporation and operation of the Mixed
Companies,” then the Decree Law established that the Republic, through Petroleos de
Venezuela, S.A. or any of its affiliates, was to directly take over the activities
exercised by the associations to ensure their continuity, by reason of their character of
public use and social interest (Art. 5); which effectively occur.

Other provision of the Decree Law that could be highlighted, also of particular
effects, that is, exclusively directed to the enumerated Orinoco Belt associations and of
the so-called Exploration at Risk and Profit-Sharing Agreements, is the one included
in Article 7, which provided that the infrastructure, transportation services and
improvements of the affected Associations agreements, were to be “freely used”
according to the guidelines that were to be issued by the Ministry for Energy and
Petroleum.

Consequently, Decree Law 5.200, was an act of State that was not of general
applicability, in the sense that it was not addressed to an indeterminate and
undeterminable universe of persons, but on the contrary to the aforementioned ones.

Finally, and specifically regarding the concept of “law” in the Venezuelan
constitutional system, it must be pointed out that according to article 202 of the
Constitution, it is not constructed by its normative content or their general
applicability, but rather by the way they are approved and enacted. As mentioned by
Eloy Lares Martinez:

“the definition of law [set forth in article 202 of the Constitution] has been
evidently made from the purely formal point of view. According to our
constitutional order law is any act sanctioned by the National Assembly according to
the procedure established in the Fundamental Charter in order to sanction laws. [...]
It is not thus, the general or individual content what characterizes the legislative act,
but the organ that enact it and the procedure followed for its conception.
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Consequently, in our country laws are all the decisions issued by the National
Assembly according to the aforementioned procedure, no matter which its content
could be.

It has to be recognized that the majority of laws have a general and abstract
content, that is, they contain impersonal and objective legal rules; and only some of
them have a non-normative, particular and specific content, as the ones that
authorize the National Executive to negotiate a loan [...]

There is no problem in determine if a legislative provision has or not general
character, being enough for such purpose to establish if it is or not applicable to an
undetermined group of persons [...]

It is then possible to affirm with certainty that in our positive law the sign of
generality is not of the essence of the [concept of] law, but indeed, of its nature. That
is, the acts sanctioned by the National Assembly have commonly normative
character; only exceptionally they are decisions on particular and specific cases.”®’

Since 1964 1 have also expressed my coincident opinion regarding the formal
definition of Law in the Venezuelan constitutional system, without any reference to its
content or recipients,® following the doctrine established by the Supreme Court of
Justice, in decision of March 15, 1962, as follows:

“Article 162 of the Constitution [equivalent to article 203 of the 1999
Constitution] defines law as the acts sanctioned by the Legislative Chambers acting
as co-legislative bodies.”

According to this criterion which is also expressed in previous Constitutions, the
Venezuelan constitutional trend has separated, in this point, from the doctrine that
add other conditions like the generality and abstract character, in order to determine
the concept of law. The Constitution has only adopted that simple but very precise
way to characterize such concept, which means that the mere circumstance of a
provision to be sanctioned by the Legislative Chambers as co-legislators is enough
for a law to be configured in our legal order. This clear and precise concept of what
the Constitution considers as Law, do not admit and could not admit interpretations
contrary to its text, and much less the inclusion of other requirement or conditions
that, if is possible to be attributed or be accepted in legislations of other countries
where the concept of law respond to other doctrinal criteria, there are in no way
according to what the Venezuela Constitution has strictly established.”89

The aforementioned 1962 decision of the Supreme Court of Justice was issued in
a constitutional process for judicial review of the Law approving a contract entered
into between the Republic and the Banco de Venezuela, which was at that time a

87 See Eloy Lares Martinez, Manual de Derecho Administrativo (1963), Universidad Central
de Venezuela, XIV Edition, Caracas 2013, pp. 94-95

88 See Allan R. Brewer-Carias, Las instituciones fundamentales del derecho administrativo y
la jurisprudencia venezolana, Universidad Central de Venezuela, Caracas 1964, reproduced in the
collective book: José Ignacio Hernandez (Coordinator), Libro Homenaje a Las instituciones
fundamentales del derecho administrativo y la jurisprudencia venezolana del profesor Allan R.
Brewer-carias en el cincuenta aniversario de su publicacion 1964-2014, Editorial Juridica
venezolana, Caracas 2015, pp. 456-458.

89 See the abstract of the decision of the Supreme Court of Justice of March 15, 1962, in
Allan R. Brewer-Carias, Allan R. Brewer-Carias, Jurisprudencia de la Corte Suprema 1930-1974 y
Estudios de derecho administrativo, Tomo I. Ordenamiento Constitucional y funcional del Estado,
Instituto de derecho Publico, Universidad Central de Venezuela, Caracas 1975, pp. 210-211.
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private bank to perform services to the National Treasury. Due to the lack of general
effects and general applicability of the challenged Law, the discussion resulting
from the question of the normative or non-normative character of the law was
completely rejected by the Court, concluding that “in order to qualify a legal
provision as a law, it is enough only to determine if it is or not an act sanctioned by
the Chambers as co-legislator bodies,” ratifying, as it had decided in numerous other
previous cases that not only laws with general and abstract content are considered as
“law” according to the Constitution, but also other laws sanctioned by the
Legislative Chambers lacking “general application and abstract content.”

All acts of State, whichever could be their content (normative or non-normative
content) or their addressees (undetermined or determined number of persons), all are
subjected to judicial review, by the Constitutional Jurisdiction (Constitutional
Chamber of the Supreme Tribunal of Justice) in the case of the statutes, decree laws,
acts of government or Parliamentary acts without the form of statute, or by the
Contentious Administrative Jurisdiction, is the case of Regulations and administrative
acts. Judicial acts (sentencias) of the courts are subject to judicial review through the
ordinary or extraordinary judicial recourses (appeals, cassation).

90 Idem.






PART TWO

GENERAL PRINCIPLES OF ADMINISTRATIVE LAW AND OF
PUBLIC ADMINISTRATION

I. BASIS OF ADMINISTRATIVE LAW AND PROCEDURE
1. The Principle of Legality and the Rule of Law

The most important principles of Venezuelan public law are the principles of
supremacy of the Constitution and of legality. The 1999 Constitution,' in effect,
expressly set forth that “[t]he Constitution is the supreme norm and the foundation
of the legal order,” to which all persons and public entities are subjected (Articles 7
and 131).2 Only on matters of human rights is the principle of supremacy of the
Constitution conditioned, because the same constitutional text gives prevalence to
the provisions of international treaties on human rights over the internal legal
system, if they contain a more favorable provision for their enjoyment and exercise
(Article 23).

The supremacy of the Constitution is also confirmed through the declaration in the
1999 Constitution of the State as being a Democratic and Social Rule of Law State
(Estado Democrdtico y Social de Derecho) following the model already adopted in
the 1961 Constitution.? This implies that all the activities of all public entities must
be subjected to the Constitution, statutes, regulations and all other applicable
provisions adopted by the competent authorities; that is the principle of legality
regarding administrative activities of the State implies the obligation of all Public
Administration organs and entities to act subject to the law.* In this regard, Article
137 of the Constitution declares that “the Constitution and the law define the

1 See Official Gazette N° 5.453 of Mars 24, 2000. See in general on the 1999 Constitution,
Allan R. Brewer-Carias, La Constitucion de 1999. Derecho Constitucional Venezolano, 2 Vols.,
Editorial Juridica Venezolana, Caracas 2004.

2 1 was the drafter of this provision in the 1999 National Constituent Assembly. See Allan R.
Brewer-Carias, Debate Constituyente, (Aportes a la Asamblea Nacional Constituyente), Vol. 11,
(Septiembre 9-Octubre 17, 1999), Fundacion de Derecho Publico-Editorial Juridica Venezolana,
Caracas 1999, p. 24.

3 See in general, Allan R. Brewer-Carias, Cambio politico y reforma del Estado en Venezuela.
Contribucion al estudio del Estado democratico y social de derecho, Editorial Tecnos, Madrid
1975.

4 See Antonio Moles Caubet, “El principio de legalidad y sus implicaciones” in Revista de la
Facultad de Ciencias Juridicas y Politicas, N° 82, Universidad Central de Venezuela, Caracas
1991, pp. 49-115; Allan R. Brewer-Carias, Principios Fundamentales del Derecho Puiblico
(Constitucional y Administrativo), Editorial Juridica Venezolana, Caracas 2005, p. 33.
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attributions of the organs of the State, to which they must conform;” and Article 141
of the same Constitution referring to the principles governing Public Administration
establishes that it must act “fully subject to the statutes and the law” (con
sometimiento pleno a la ley y al derecho). Consequently, all the activities of the
State and in particular of the organs and entities of Public Administration must be
performed according to what is provided in the law, and within the limits it
establishes. In addition, Article 4 of the Organic Law of Public Administration
(OLPA)’ expressly repeats the principle of legality regarding Public Administration
by stating that:

“Public Administration is organized and acts in conformity with the principle
of legality, so the assignment, distribution and exercise of its attributions is
subject to the Constitution, the statutes and administrative acts of general effects
previously enacted in a formal way according to the law as a guaranty and
protection of public freedoms established in the protagonist democratic and
participative regime.”

The consequence of these principles of constitutional supremacy and of legality is
the provision in the Constitution of a whole system for the judicial control (judicial
review) of State acts, on the one side, through a complete system of judicial review
of a mixed character, combining the diffuse (Article 334) and the concentrated
methods of judicial review, the latter attributed to the Constitutional Chamber of the
Supreme Tribunal (Article 336) (Jurisdiccion Constitucional);® and on the other,
through a complete system of judicial review of administrative action (Jurisdiccion
Contencioso Administrativa) (Articles 259 and 297).

2. Powers of State Organs

One of the most important consequences of the principle of legality is that the
powers and competencies assigned to all public entities and State organs must
always be expressly provided in a statute, following the principle of territorial
distribution of State Powers between the National State, the states of the federation

5 See Official Gazette N° 6.147 Extra. of November 17, 2014. See on the Organic Law on
Public Administration, Allan R. Brewer-Carias, Rafael Chavero Gazdik and Jesis Maria Alvarado
Andrade, Ley Organica de la Administracion Publica, Editorial Juridica Venezolana, Caracas
2009, p. 17.

6 See Allan R. Brewer-Carias, Instituciones Politicas y Constitucionales, Vol. VI: La justicia
constitucional, Universidad Catolica del Téachira-Editorial Juridica Venezolana, Caracas-San
Cristobal 1996; El sistema de justicia constitucional en la Constitucion de 1999 (Comentarios
sobre su desarrollo jurisprudencial y su explicacion, a veces errada, en la Exposicion de
Motivos), Editorial Juridica Venezolana, Caracas 2000; La Justicia Constitucional. Procesos y
procedimientos constitucionales, Universidad Nacional Autéonoma de México, México 2007;
Allan R. Brewer-Carias and Victor Hernandez Mendible, Ley Orgadnica del Tribunal Supremo de
Justicia, Editorial Juridica Venezolana, Caracas 2010.

7 See Allan R. Brewer-Carias, Instituciones Politicas y Constitucionales, Vol. VII: La justicia
contencioso administrativa, Universidad Catolica del Tachira-Editorial Juridica Venezolana,
Caracas-San Cristobal 1996; Allan R. Brewer-Carias and Victor Hernandez Mendible, Ley
Organica de la Jurisdiccion Contencioso Administrativa, Editorial Juridica Venezolana, Caracas
2010, p. 9 ff.
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and the municipalities, as a result of the federal form of government (Article 136).%
In this matter, Venezuela is one of the countries that since the beginning of the
nineteenth century adopted the federal form of government,” nonetheless giving
progressively origin to a “centralized federation.”!® But notwithstanding this
centralized tendency in the organization of the State, the legal consequence of the
vertical distribution of Powers in a federal framework is the existence of three levels
of Public Administration: National Public Administration, State Public
Administration and Municipal Public Administration.!! All three levels of Public
Administration are subjected to the general principles established in the Constitution
regarding central public administration organization (Articles 236 and 20), and
decentralized public administration (Articles 142 and 300); administrative action
(Article 141); civil service (Articles 145 to 149) and their liability (Article 139);
assets of the State (Articles 12, 181 and 304); access to public information (Article
143); public contracts (Articles 150 and 151); State liability (responsabilidad
patrimonial del Estado) (Article 140); and control of administrative management
(Articles 62, 66, 287 and 315).

As mentioned, one of the consequences of the principle of legality particularly
regarding Public Administration is that in order to protect public liberties in a
democratic State, the organs and entities of Public Administration must always be
authorized in an express way through a statute (competency)'? and when enacting
administrative acts that could affect in any way the rights and interests of the
individuals (Article 4 of OLPA), it must have a specific legal basis or cause.'?

In other words, all public officials can only act when a specific statute gives him
express attributions, and that is why in Venezuela it is compulsory for public
officials, to always formally and legally justify their actions being obliges, as it is set
forth in article 9 and 18.5 of the Organic Law on Administrative Procedure, being

8 See my proposal in Allan R. Brewer-Carias, Debate Constituyente (Aportes a la Asamblea
Nacional Constituyente), Vol. 11, September 9-October 17, 1999, Fundacion de Derecho Publico,
Caracas 1999, pp. 161-164.

9 See Allan R. Brewer-Carias, Instituciones Politicas y Constitucionales, Vol. 1I: El Poder
Publico: Nacional, Estadal y Municipal, Universidad Catolica del Tachira-Editorial Juridica
Venezolana, Caracas-San Cristobal 1996, p. 111 ff.

10See in general, on the federation, Allan R. Brewer-Carias, “La descentralizacion politica en
la Constitucion de 1999: Federalismo y Municipalismo (una reforma insuficiente y regresiva),” in
Boletin de la Academia de Ciencias Politicas y Sociales, N° 138, Year LXVIII, January-December
2001, Caracas 2002, pp. 313-359.

11See in general, Allan R. Brewer-Carias, “Consideraciones sobre el régimen de distribucion
de competencias del Poder Publico en la Constitucion de 1999,” in Fernando Parra Aranguren and
Armando Rodriguez Garcia (Eds.), Estudios de Derecho Administrativo. Libro Homenaje a la
Universidad Central de Venezuela, Vol. 11, Tribunal Supremo de Justicia, Caracas 2001, pp. 107-
136; Allan R. Brewer-Carias, “Consideraciones sobre el régimen constitucional de la organizacion
y funcionamiento de los Poderes Publicos,” in Revista Derecho y Sociedad de la Universidad
Monteavila, N° 2 (April), Caracas 2001, pp. 135-150.

12See Allan R. Brewer-Carias, Principios del Régimen Juridico de la Organizacion
Administrativa, Editorial Juridica Venezolana, Caracas 1991, p. 47 ff.

13See Organic Law on Administrative Procedures, Official Gazette N° 2.818 Extra. July 1,
1981. See Allan R. Brewer-Carias, El/ Derecho Administrativo y la Ley Orgdnica de

Procedimientos Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica
Venezolana, Caracas 2009, pp. 169-175.
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obligated to always make reference to the express provisions in the Law (statute),
which constitute the legal foundation (base legal) of their actions.

Consequently, the actions of public officials accomplished without any legal
attribution, according to article 26 of the Organic Law on Public Administration as
well as to article 19.1 of the Organic Law on Administrative Procedures, must be
considered null and void because such public official has acted with “manifest lack of
attributions” (incompetencia manifiesta). The importance of the Organic Law on
Public Administration provision is that it adds that the action taken by a public official
manifestly without attribution, “are to be considered inexistent.”

3. Principles governing administrative actions:
Bona fide and legitimate expectation.

Administrative acts, even when issued exercising discretionary powers, according
to Article 12 of the Organic Law on Administrative Procedures (OLAP),'* must
always be issued according to their factual basis; must always correspond to the
purposes of the legal provision authorizing the action; must always maintain the due
proportionality (which implies the principles of reasonability, logic, coherence,
equality, impartiality, bona fides, and legitimate expectation); and must always
fulfill all the conditions and formalities established for their validity and efficacy.'?
All these principles are complemented in Article 1 of the Organic Law on Public
Administration that provides that the activity of Public Administration will be based
on the principles of economy, celerity, simplicity, accountability, efficacy,
proportionality, opportunity, objectivity, impartiality, participation, accessibility,
uniformity, modernity, honesty, transparence, bona fide, formal parallelism,
responsibility, subjection to the law, and suppression of non-essential formalities.

In particular, and deriving from the principle of bona fides, the principle of
legitimate confidence or legitimate expectation (confianza legitima) has been
recognized as one that governs administrative action, implying that when the
Administration, through its action and relations with an individual, has created
legitimate expectations, it must then respect such expectations.'®

The legitimate confidence or legitimate expectation principle is connected with
legal safety that governs State action, protecting the relations between state and
individuals, and adjusting itself more harmoniously than other principles (such as

14See Organic Law on Administrative Procedures in Official Gazette N° 2.818 Extra. of July 1,
1981. See on this Law, Allan R. Brewer-Carias et al., Ley Orgdnica de Procedimientos
Administrativos, Editorial Juridica Venezolana, 12th Ed., Caracas 2001.

15See Allan R. Brewer-Carias, El Derecho Administrativo y la Ley Organica de
Procedimientos Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica
Venezolana, Caracas 2002, pp. 176-178.

16In general, on the principle of legitimate confidence see Caterina Balasso Tejera, “El
principio de proteccion de la confianza legitima y su aplicabilidad respecto de los ambitos de
actuacion del poder publico, ” in EI Derecho Publico a los 100 numeros de la Revista de Derecho
Publico 1980-2005, Editorial Juridica Venezolana, Caracas 20006, pp. 745 ff.
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bona fide, for instance) and informing its activity to bestow the functioning
password to the society at large.!”

About such principle the Political-Administrative Chamber of the Supreme
Tribunal of Justice has stated that reiterative actions of Public Administration create
legal expectations for individuals that have to be weighted by the judge, since
administrative criteria, although susceptible to change from time to time, can create
such expectations.'® When setting its criteria, the Political-Administrative Chamber
based the conclusion on Article 11 of the Organic Law on Administrative
Procedures, stating that such provision:

“...is nothing more than the application of the principle of non-retroactivity
of general provisions to situations created prior to their pronouncement. The
provision also states that change of criteria is not a cause for review of final
administrative acts. Article 11, briefly analyzed, is considered one of the most
relevant examples of Venezuelan law of the legitimate confidence principle,
based on which, reiterated actions of one subject in respect of another, in this
case, the Public Administration, create legal expectations that have to be
appreciated by the judges and, precisely, administrative criteria, although
mutable, are capable of creating such expectations....”"

Consequently, if the Public Administration acts in such a way as to go against the
logical deduction of its previous actions, there is a violation of the legitimate
confidence principle, since “when referring to the conduct that generates the
expectation the same encompasses not only actions, but also omissions and negative
manifestations or voluntary omissions....”%

The basis of this principle lays, as the Electoral Chamber of the Supreme Tribunal
of Justice has stated, in the confidence that the behavior of the Public
Administration causes in the citizen, behavior that must follow the legal framework
and be oriented to the protection of the general interest.?!

In sum, the principle of protection of the legitimate confidence or legitimate
expectation governs the relationship between the citizens and the State, and
accordingly, the latter must recognize the legitimate nature of the expectations based
in its previous reiterative behavior, as well as respect such expectations, being
banned from changing them irrationally, abruptly, suddenly and without warning as
for the effects that such changes could cause.

In any event, it must be pointed out that such principle of legitimate
expectations must be based on legitimate and legal administrative acts or actions,

17See Federico A. Castillo Blanco, La proteccion de confianza en el Derecho Administrativo,
Marcial Pons Editores, Madrid 1998, pp. 273-274.

18 See Decision N° 514 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of April 3, 2001 (Case of The Coca-Cola Company v. Ministerio de la Produccion y el
Comercio), in Revista de Derecho Publico, N° 85-88, Editorial Juridica Venezolana, Caracas
2001, pp. 231-232.

191dem.

20See Hildegard Rondén de Sanso, El Principio de Confianza Legitima o Expectativa
Plausible en el Derecho Venezolano, Caracas 2002, p. 3.

21See Decision N° 98 of the Electoral Chamber of the Supreme Tribunal of Justice of August
1, 2001 (Case of Asociacion Civil “Club Campestre Paracotos”), in Revista de Derecho Publico,
N° 85-88, Editorial Juridica Venezolana, Caracas 2001, pp. 232-238.
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and cannot be construed on the basis of illegal actions of the Administration. As
argued by Hildegard Rondon de Sanso, legitimate expectations cannot be based on
“a promise that does not comply with the rules, or even, is contrary to the rules.”*
That is, the principle applies only when the expectation is “legitimate” in the sense
of being subject to “all the requirements of the legal order”?* and “not contrary to an
express rule.””* As the same author also wrote regarding the subjective element of
the expectation: “The legitimacy of the claim could not be a decisive factor because
it could lead to a plausible expectation or confidence when deriving from a fact that
has not evidence of legality. For instance, it could happen that a matter considered
illegal is going to be placed in the field of legality,”> which is obviously
unacceptable. This is why the same author, emphasizes that “it is necessary for the
expectation to be established in accordance with the legal order, in a way that there
is no provision that could be opposed to the satisfaction of the claim.”?® For this
same reason, Caterina Balasso, has expressed that a legitimate expectation must be
“justified”—that is, the act on which the expectation is based “must be subject to the
legal order and oriented toward the protection of the general interest.”?’

Therefore, no “legitimate expectation” could possibly arise from the execution of
an illegal act, as was for instace decided by the Political-Administrative Chamber of
the Supreme Tribunal, in 2007, in the case Repro Sportny vs. Universidad Central
de Venezuela (UCV),?® originated in a suit whereas a plaintiff (personal firm Repro
Sportny) requested the court to condemn defendant (the Central University) to pay
an amount of money for sporting garments that he had allegedly made for the
University, which had been effectively made and delivered, and even used by
students. The University alleged that the contract was not properly concluded, and
that the process of selection of the private contracting party established in the Biding
Law and rules of the University had been violated because lacking the required
authorization issued by the University Council.?® The situation was, then, that if it
was true that an initial offer for the making of the uniforms was approved, and the
garment were effectively made and delivered and they were effectively used by the
students, the process of selection of the private contracting party did not follow the
provisions of the Biding regime.

In studying the violation of the provisions of the Biding regime, particularly the
absence of the prior authorization by the University Council, the Political
Administrative Chamber arrived to the conclusion that such illegality provoked “the

22See Hildegard Rondon de Sanso, “Vision General del Principio de Expectativa Plausible,”
en Boletin de la Academia de Ciencias Politicas Y Sociales, 2003, No 141, p. 300.

231d.p 301.
241d. p 328.
251d. 349.

261d. p. 341

27See Caterina Balasso Tejera, “El Principio de Proteccion de la Confianza Legitima y su
Aplicabilidad Respecto de los Ambitos de Actuacion del Poder Publico,” in Revista De Derecho
Publico No. 145-146, Editorial Juridica venezolana, Caracas 2006, p. 100

28 See decision of the Supreme Tribunal of Justice of July 3, 2007 at 20,

29 Id. p.20-25
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non—exig(t)ence of the manifestation of the will by the University in order to be
liable.”

Nonetheless, due to the fact that the initial offer submitted by the plaintiff was
approved by the University, and that the sporting garments were made, delivered
and effectively used by the students, the Political Administrative Chamber, based on
the general principle of liability originated in cases of “enrichment without cause”
established in article 1.184 of the Civil Code, decided partially in favor of the claim
filed by the plaintiff, making reference to the principle of legitimate expectation as
an expression of the “specific principle of good faith regarding administrative
activity, for the purpose of giving private parties guaranties of certainty in their legal
administrative relation.” Consequently, considering that when the plaintiff made the
garments there was “an appearance of legality” in the contracting process, and that
the plaintiff effectively made the garments and deliver them to the University whose
students used them, the Chamber concluded considering that in the case, the
University was liable:

“as a result of the benefit obtained on the occasion of the use of the
aforementioned assets, for which reason it corresponds to said Institution to
compensate the impoverishment produced in the estate of the personal firm
Repro Sportny” 3!

As a matter of fact, due to the illegality affecting the contract in its formation
(absence of consent for lack of the expression of the will of the University due to the
absence of the University Council’s prior authorization), the Chamber expressed
decided in its ruling that the:

“Universidad Central de Venezuela is compelled to compensate only to the
extent of its enrichment, compensation that cannot be greater than the
impoverishment suffered by the personal firm Repro Sportny. Therefore,
agreeing to the payment of default interest or monetary correction as the
plaintiff intends would constitute a contravention of the provisions of article
1,184 of the Civil Code previously transcribed and, also, would entail a new
alteration in the equity balance of the parties, reason for which the Chamber
declares this request inadmissible.”” 3

It is then clear that in this ruling the Political Administrative Chamber did not
accept any principle of legitimate expectation based on violations of public order,
referring to the matter only to establish the liability for enrichment without cause.
As per the illegality committed by the University, the Chamber exhorted the
University to conform its future actions on matter of contracts, to the procedures
established in the Law and its regulations.

In any case, the idea that the principle of legitimate expectation can be based upon
an illegality has been expressly rejected by the same Political Administrative
Chamber of the Supreme Tribunal, in many other cases. For instance, in its decision
of November 20, 2019 in the Propatrimonio case, the Chamber ruled that
“legitimate expectations or plausible expectations are not principles or values that
can be invoked or predicated in a situation of illegality or outside the law, since this
would imply reinforcing and perpetuating conducts contrary to law instead of

30 Id. p.20-25
31 Id p.22-25
32 Id.p.24.
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contributing to the consolidation of legal security and stability of the legal system
Venezuelan[,] [and thus] the plaintiff cannot claim to enjoy the principle of
legitimate expectations or to have a plausible expectation born from illegitimate
action ¢33

Previously, in its decision of March 24, 2015 in the Cdmara Venezolana de la
Construccion et al case, the Chamber ruled that “the legitimate confidence or
plausible expectation are not principles or values that can be invoked or predicated
in a situation of illegality or outside the law.”* Likewise, in its decision of May 5,
2010 in the Seguros Carabobo case, the Chamber ruled that “a justified expectation
could not exist based on an interpretation that does not conform to what is
prescribed in the Law.”

In her 2019 book on the principle of legitimate expectations, Professor Karla
Velazco Silva refers to the Camara Venezolana de la Construccion et al and
Seguros Carabobo decisions, concluding that they “make it clear that the principle
of legitimate confidence [expectations] cannot be invoked when it was born from an
illegal action that damages the legal sphere of the community.”3¢

More recent, the same Political Administrative Chamber of the Supreme
Tribunal in a decision issued on November 20, 2019 (case: Propatrimonio), has
been more precise on the matter by ruling that:

“legitimate expectations or plausible expectations are not principles or values
that can be invoked or predicated in a situation of illegality or outside the law,
since this would imply reinforcing and perpetuating conducts contrary to law
instead of contributing to the consolidation of legal security and stability of the
legal system Venezuelan. Ergo, the plaintiff cannot claim to enjoy the principle
of legitimate expectations or to have a plausible expectation born from
illegitimate action [...].”%7

4. Discretionary powers and their limits

On the other hand, regarding discretionary power, it can be exercised only when
the law gives the public officer freedom to choose between different possibilities or
measures, pursuant to an evaluation of the opportunity and convenience of the action
to be adopted.’® So in the cases of administrative discretionary actions, the law is

33 See decision of the Political-Administrative Chamber of the Supreme Tribunal of
November 20, 2019, p.35.

34 See decision of the Political Administrative Chamber of the Supreme Tribunal of March 24,
2015 (case Camara Venezolana de la Construccion et al), p. 20; available at: http://histori-
co.tsj.gob.ve/decisiones/spa/marzo/175768-00292-25315-2015-2009-1056.html

35 See decision of the Political Administrative Chamber of the Supreme Tribunal of May 5,
2010 (case Seguros Carabobo), p. 27,

36 See Karla Velazco Silva, La confianza legitima ante actuaciones de funcionarios de hecho,
Universidad del Zulia, 2019, p. 66

37 See decision of the Political Administrative Chamber of the Supreme Tribunal, of
November 20, 2019.

38See Allan R. Brewer-Carias, “Los limites a la actividad discrecional de las autoridades
administrativas,” in Ponencias Venezolanas al VII Congreso Internacional de Derecho
Comparado (Uppsala, agosto 1966), Instituto de Derecho Privado, Law School, Universidad
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what gives the Public Administration the possibility to evaluate the opportunity or
convenience of its action, in harmony with the public interest, so it has been defined
as “the freedom to choose between different alternatives all of them fair.”* The
discretionary actions must be distinguished from the application of what has been
called the “undetermined legal concepts” in which public officials can only
determine the sense of the corresponding provision containing the concept, which
only allows for one correct and just solution, which is no other than the one derived
according to its spirit, reason and purpose.*’ In any case, all discretionary action,
when duly authorized by statute, has limits expressly established by Article 12 of the
Organic Law on Administrative Procedures,*' which states:

“When a statutory or regulatory provision leaves a measure to be adopted
according to the judgment of the competent authority, the said measure must
maintain due proportionality, be adjusted to the factual basis of the act, and be
conformed to the purposes (but) of the provision, and it must also be issued
following the procedure and formalities needed to support its validity and
efficacy.”

In effect, according to Venezuelan Administrative Law, administrative
discretional activities can only exists when a statute expressly gives the
Administration the power to evaluate the timing and convenience of its actions,
which occurs when a statute gives a public officer the power —not the duty —to act
following his evaluation of the given circumstances.*” As was affirmed by the
former federal Court of Venezuela in a judgment dated July 17, 1953:

Central de Venezuela, Caracas 1966, pp. 255-279, and in Revista de la Facultad de Derecho, N° 2,
Universidad Catolica Andrés Bello, Caracas 1966, pp. 9-35.

39See Decision N° 100 of the Political-Administrative Chamber of the Supreme Court of
Justice of May 19, 1983, in Revista de Derecho Publico, N° 34, Editorial Juridica Venezolana,
Caracas 1988, p. 69, as well as Rulling of the Political-Administrative Chamber of the Supreme
Court of Justice dated August 1st, 1991, in Caterina Balasso Tejera, Jurisprudencia sobre los
Actos Administrativos (1980-1993), Editorial Juridica Venezolana, Caracas, 1998, pp. 209 ftf.

40See Idem, Decision N° 100 of the Political-Administrative Chamber of the Supreme Court of
Justice of May 19, 1983, in Revista de Derecho Publico, N° 34, Editorial Juridica Venezolana,
Caracas 1988, p. 69.

41See Organic Law on Administrative Procedures in Official Gazette N° 2.818 Extra. of July 1,
1981; Allan R. Brewer-Carias et al., Ley Organica de Procedimientos Administrativos, Editorial
Juridica Venezolana, 12th Ed., Caracas 2001, pp. 175 and ss.; Allan R. Brewer-Carias, El Derecho
Administrativo 'y la Ley Organica de Procedimientos Administrativos, Editorial Juridica
Venezolana, Caracas 1982, pp. 45-48.

42See on discretionary power and its limits, Allan R. Brewer-Carias, Las Instituciones
Fundamentales del Derecho Administrativo y la Jurisprudencia Venezolana, Caracas 1964, p. 52
ss.; Fundamentos de la Administracion Publica, Vol. I, Caracas 1980, pp. 203-222; “Los limites al
poder discrecional de las autoridades administrativas” in Ponencias Venezolanas al Vil Congreso
Internacional de Derecho Comparado, Caracas 1966, pp. 255-278, and in Revista de la Facultad
de Derecho, Universidad Catolica Andrés Bello, N° 2, Caracas 966, pp. 9-35; “Sobre los limites al
ejercicio del poder discrecional,” in Carlos E. Delpiazzo (Coordinador), Estudios Juridicos en
Homenaje al Prof. Mariano Brito, Fundacion de Cultura Universitaria, Montevideo 2008, pp. 609-
629; “Algunos aspectos del control judicial de la discrecionalidad,” in Jaime Rodriguez Arana
Mufoz et al. (Eds.), Derecho Administrativo Iberoamericano (Discrecionalidad, Justicia
Administrativa y Entes Reguladores), Congreso Iberoamericano de Derecho Administrativo, Vol.
II, Congrex SA, Panama 2009, pp. 475-512.
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“...discretionary acts exist when the Administration is not subject to the
accomplishment of special provisions regarding the opportunity to act, this not
meaning that it could act without being subject to any rule, because
administrative authorities must always observe the provisions regarding the
formalities of administrative acts. On the contrary, regulated acts (actos
reglados) are those compulsory acts that the public official is compelled to issue
strictly subject to the law.”*3

In another pronouncement the same Court stated that:

“...in the regulated administrative acts, the law establishes if the
administrative authority must act, which is it and how it must act, determining
the conditions of the administrative conduct in a way not leaving margin to elect
the procedure; instead, in discretionary administrative acts, bearing in mind the
needs of Public Administration, the administrative authority, in many cases, will
appreciate past facts or future consequences, and for such purpose, will have
certain freedom of appreciation, this not meaning that it could act arbitrarily.”**

From the aforementioned, what basically results in Venezuelan administrative law
is that discretionary powers need to be expressly provided in a specific statute.
Consequently, as was established by the former Federal and Cassation Court in
1938, “[N]ever, in any case, can a public officer exercise discretionary powers,
unless a statute in a direct and categorical way gives it such power.”* And as
aforementioned, even if a statute gives a public officer the power to decide matters
in a discretionary way, according to Article 12 of the Organic Law of
Administrative Procedures, it must act maintaining due proportionality, adjusting
itself to the facts and to the purposes of the provision, and following the formalities,
and the requirements needed for the validity and efficacy of the action. That is,
discretionary actions when authorized by the law, can never be arbitrary or unjust
actions (“la discrecionalidad no implica arbitrariedad ni injusticia”),*® and must
always conform to the principle of rationality (a discretionary decision can never be
irrational or illogical); the principle of justice or equity (a discretionary decision can
never be unjust, inequitable, evil); the principle of equality (a discretional decision
cannot be discriminatory); the principle of proportionality (a discretionary decision
cannot be disproportionate, and needs to be in conformity with the facts and the
decision); and the principle of good faith (a discretionary decision cannot be
misleading).”*’

43See Decision of the former Federal Court of July 17, 1953, in Gaceta Forense, 2d Stage, N°
1, Caracas 1953, p. 151.

44 See Decision of the former Federal Court of November 26, 1959, in Gaceta Forense, 2d
Stage, N° 26, Caracas 1959, p. 125.

45See Decision of the former Federal and Cassation Court in Federal Chamber of August 11,
1949, Gaceta Forense, 1* etapa (2d Ed.), Year I, N° 2, Caracas 1949, p. 140, in Allan R. Brewer-
Carias, Jurisprudencia de la Corte Suprema de 1930-1974 y Estudios de Derecho Administrativo,
Vol. I, Caracas 1975, p. 615.

46 Gaceta Forense, N° 11, Caracas 1956, pp. 27-30; See Allan R. Brewer-Carias,
Jurisprudencia de la Corte Suprema de 1930-1974 y Estudios de Derecho Administrativo, Vol. 1,
Caracas 1975, pp. 611-612.

47See Allan R. Brewer-Carias, “Los limites del poder discrecional de las autoridades
administrativas,” loc. cit., pp. 27-33. See the comments in Gustavo Urdaneta Troconis, “Notas
sobre la distincion entre actos reglados y discrecionales y el control jurisdiccional sobre estos,” in
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5. Due process and administrative procedure

On the other hand, one of the main elements necessary in order to secure the
respect of the rule of law by administrative action, is to compel administrative acts
to be issued following the administrative procedure established by the law, which is
set forth, not only to secure the efficacy of administrative actions, but to secure also
individual rights before Public Administration. Administrative procedure is
governed, as provided in Article 141 of the Constitution by “the principles of
honesty, participation, celerity, efficacy, efficiency, transparency, accountability and
liability in the exercise of public functions and with full subjection to the statute and
the law;” and as indicated in Article 10 of the Organic Law on Public
Administration by the principles of economy, celerity, simplicity, objectivity,
impartiality, honesty, transparency and good faith.

In particular, in all cases in which an act of Public Administration can affect rights
or interests of individuals, in order to be issued, the Administration is obliged to
follow an administrative procedure in which the due process rules and rights must be
respected, and in particular, the right to defense must be guaranteed. This right to
defense is part of the general due process clause found in Article 49 of the
Constitution that is a guarantee not only before the courts but also regarding
administrative actions, and is further completed, as mentioned, by the provision that
declares administrative acts enacted in complete and absolute absence of any
administrative procedure, as affected with absolute nullity, as seen in Article 19.4 of
Organic Law on Administrative Procedures.

The consequence of this constitutional principle, for instance, in an administrative
procedure for reviewing an administrative act for its revocation, is that the previous
hearing of the interested parties is a condition for the validity of the resulting
revocation, inasmuch as it guarantees the fundamental right of the individual
involved to defend himself and be heard. That is to say, the right to due process
applies to all administrative action, and the Administration has always had a duty to
initiate an administrative proceeding prior to issuing an act or measure that could
affect rights or interests of an individual or corporation, so the latter is granted an
opportunity to present his defense. The Political-Administrative Chamber of the
Supreme Court of Justice, even prior to the 1999 Constitution, held in repeated
rulings as follows:

“Article 68 [equivalent to 49 of the Constitution of 1999] of our Constitution
establishes that the right to a defense is an inalienable right in all stages and
degrees of the proceeding, which has been interpreted by repeated rulings of this
High Tribunal in its broadest form, extending to and including the right to be
heard, to present allegations, to deny opposing arguments, to promote and
present pertinent proofs, ‘both in the proceeding constituting the administrative
act as well as in administrative appeals allowed by Law to purge and cleanse

Tendencias de la Jurisprudencia venezolana en materia contencioso administrativa, Caracas
1986, pp. 395-399; Gabriel Ruan Santos, El principio de legalidad, la discrecionalidad y las
medidas administrativas, Fundacion de Estudios de Derecho Administrativo, FUNEDA, Caracas
1998.
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such proceeding’ (see ruling of the Political-Administrative Chamber of the
Supreme Court of Justice dated May 8, 1991, ‘Ganaderia El Canton’).”

In this context, the Administration has the duty to inform the interested
parties of the opening of a proceeding —and especially so if it is a proceeding
that could result in sanctions or encumbrances— so that before the final act is
issued, the parties can have access to the file and therefore make the pertinent
allegations and present appropriate evidence. This was established by the
Political-Administrative Chamber in, among other decisions, the ruling dated
Nov. 17, 1983, that provided: ‘The right to a defense must be considered not just
as the opportunity for the citizen who is sued or the assumed violator to make
his allegations heard, but as the right to demand that the Government, before any
sanctions are levied, complies with such acts and proceedings that allow him to
know specifically the facts with which he is charged, the legal provisions
applicable thereto, allow him to make, in a timely manner, the allegations
discharging the same and to hear evidence in his favor. This perspective of the
right to a defense is comparable to that which in other States has been called as
the principle of due process.”*3

In a ruling by the First Contentious Administrative Court dated May 15, 1996, it
reads as follows:

“[I]t must be affirmed that the right to a defense is inherent to any
proceeding (either jurisdictional or administrative) where an individual is being
judged. The rulings in this sense have been repeated, providing that the
Administration must grant individuals whose subjective rights or legitimate
interests may be harmed, a procedural opportunity to state their allegations and
present the proofs that they deem pertinent; and the purpose of this duty on the
part of the administrative bodies is to guarantee the individual’s right to a
defense, which is applicable not just to the judicial sphere, but also extends — as
we have already stated —to the administrative sphere. Consequently, any
administrative act whose effects are to extinguish, modify or vary any subjective
right or qualified interest of individual parties, or those which levy sanctions or
charges, must have a previous proceeding in order to be valid and effective,
thereby allowing, even in an informal way, the exercise of the fundamental right
to a defense which is held by all citizens as a civil right contained in the
Constitution.”™

These principles, as mentioned, have been restated by the provision of Article 49
of the 1999 Constitution, where the constitutional guaranty of due process of law
and to self-defense was set as inviolable not only in all judicial processes but also in
all administrative procedures; a guaranty that cannot be surpassed even by the
Legislator itself.°

48 See Decision of the Political-Administrative Chamber of the Supreme Tribunal of Justice of
October 8, 1996, in Revista de Derecho Publico, Nos. 67-68, Editorial Juridica Venezolana,
Caracas 1996, p. 171.

49See Revista de Derecho Publico, Nos. 65-66, Editorial Juridica Venezolana, Caracas 1996,
p. 156.

S50For this reason, it has been because of the prevalence of the right to a defense that the
Constitutional Chamber, following Constitutional doctrine established by the former Supreme
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The Political and Administrative Chamber of the Supreme Tribunal of Justice set
criteria on the interpretation and scope of Article 49 of the 1999 Constitution,
stating:

“[I]t is a complex right encompassing a group of guaranties that are
expressed in a diversity of rights for the defendant, among which, the right to
access justice, the right to be heard, the right to have an articulated proceeding,
the right to the legal appeals, the right to a competent, independent and impartial
Court, the right to obtain a resolution duly founded in law, the right to a process
without groundless delays; the right to compulsory compliance with rulings,
among others that the jurisprudence has been building. All these rights originate
in the interpretation of the eight paragraphs of Article 49 of the Constitution.
Such Article provides that due process of law is a right that applies to all actions
either by the judiciary or the administration, provision that has its foundation in
the principle of equality before the Law, since due process means that both
parties to the administrative or judiciary act, must have equal opportunities both
in the defense of their respective rights as in the production of those proofs to
demonstrate them. In the same sense, the right to defense provided generally as
a principle in Article 49 of the Constitution, adapted and accepted by repeated
rulings in administrative matters, has been provided also multiple times in the
Organic Law on Administrative Procedures, which, in various provisions, sets
its sense and expressions. In this way there are other connected rights like the
right to be heard, the right to be part of the proceeding, the right to be served, to
access the file, to submit allegations and proofs and to be informed of the
appeals and recourses available to exercise a proper defense.”!

Similarly, the Constitutional Chamber, in its ruling N° 321 dated February 22,
2002 (Case of Papeles Nacionales Flamingo, C.A. v. Direccion de Hacienda del
Municipio Gudcara del Estado Carabobo), indicated that any restrictions on the
right to a defense, being a fundamental right, only come from the Constitution itself;
and if the Legislator broadens the sphere of those restrictions, then they become
illegitimate:

“It must be noted that both Article 68 of the repealed Constitution as well as
49.1 of the current Constitution authorize the law to regulate the right to a
defense, which regulation is found in the procedural code. This does not in any
way mean that the scope of this right is available to the legislator, as this is
clearly defined in the provisions noted; on the contrary, it implies a mandate to
the legislative body to provide the adoption of mechanisms to assure the
exercise of the right of defense by those who are charged, not just in the
jurisdictional courts, but also in the governmental sphere, under the terms stated

Court, has no longer applied, for example, standards that allow the principle of solve et repete as a
condition to have access to contentious-administrative courts, as it considers these to be
unconstitutional. See Decision N° 321 of the Constitutional Chamber of the Supreme Tribunal of
Justice of February 22, 2002 (Case of Papeles Nacionales Flamingo, C.A. v. Direccion de
Hacienda del Municipio Guacara del Estado Carabobo), in Revista de Derecho Publico, N° 89-
92, Editorial Juridica Venezolana, Caracas 2002.

51See Decision N° 2742 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of November 20, 2001, available at http://www.tsj.gov.ve/decisiones/spa/No-
viembre/02742-201101-15649.htm.
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in our Constitution. As such, any limits on the right to a defense, as a
fundamental right, come from the text of the Constitution, and if the Legislator
extends or broadens the sphere of those limitations, then they become
illegitimate; that is, the legal framework for restrictions of the exercise of a
defense does not justify these limitations, but rather the degree to which they
obey the Constitutional mandate.”>?

The right to a defense is therefore an absolute Constitutional right, stated by the
Constitution as “uninfringeable” in all stages and degrees of the cause, both in
judicial as well as in administrative proceedings, and it is a right held by every
person, without distinction of any kind, individual or legal entity, and therefore
cannot be subject to any exceptions or limitations.>® This right “is a fundamental
right protected by our Constitution, and as such cannot be suspended in the sphere of
the rule of law, as it is one of the bases over which such concept is raised.”

Furthermore, the Constitutional Chamber of the Supreme Tribunal of Justice, after
the 1999 Constitution became effective, has also insisted on the absolute and
inviolable nature of the right to a defense. It is the case, for instance, of decision N°
97 dated March 15, 2000 (Agropecuaria Los Tres Rebeldes, C.A. v. Juzgado de
Primera Instancia en lo Civil, Mercantil, Transito, Trabajo, Agrario, Penal, de
Salvaguarda del Patrimonio Publico de la Circunscripcion Judicial del Estado
Barinas), in which the Chamber ruled:

“Due process is the process that gathers all the indispensable guarantees that
allow for effective judicial protection. This is the notion alluded to in Article 49
of the Constitution, when it declares that due process shall apply to all judicial
and administrative actions.

However, the Constitutional provision does not establish a specific type of
process, but rather the need, regardless of the procedural venue selected for the
defense of those rights or legitimate interests, for the procedural laws to
guarantee the right of the defendant to a defense and the possibility for effective
judicial protection.”>

52See Decision N° 321 of the Constitutional Chamber of the Supreme Tribunal of Justice of
February 22, 2002 (Case of Papeles Nacionales Flamingo, C.A. v. Direccion de Hacienda del
Municipio Guacara del Estado Carabobo), in Revista de Derecho Publico, Nos. 89-92, Editorial
Juridica Venezolana, Caracas 2002.

53 The First Contentious-Administrative Court spoke to this in its Decision of August 15, 1997
(Case of Telecomunicaciones Movilnet, C.A. v. Comision Nacional de Telecomunicaciones
(CONATEL)), as follows: “The levying of sanctions, prohibitive measures or in general any kind
of limitation or restriction on the subjective sphere of those administered without the opportunity
to exercise their right to a defense, is inconceivable.” See Revista de Derecho Publico, N° 71-72,
Caracas 1997, pp. 154-163.

54So established by the Political-Administrative Chamber of the former Supreme Court in its
Sentence N° 572 of August 18, 1997 (Case of Aerolineas Venezolanas, S.A. (AVENSA) v. the
Republic (Ministry of Transport and Communications)), in Revista de Derecho Publico, Nos. 71-
72, Caracas 1997, p. 158 ss.

55See Decision N° 97 of the Constitutional Chamber of the Supreme Tribunal of Justice of
March 15, 200, available at http://www.tsj.gov.ve/decisiones/scon/Marzo/97-150300-00-
0118.htm.
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From this existence of due process rules derives the possibility for the parties to
use the means or recourses provided in the legal framework to defend their rights
and interests. Consequently, any failure to respect the rules of procedure which leads
to the inability of the parties to use the mechanisms that guarantee their right to be
heard results in a state of defenselessness and a violation of the right to due process
and the right of the parties to a defense.

In administrative law, as a consequence of the general principle of due process,
within the main principles governing administrative procedures and the resulting
administrative acts, is the principle of audire alteram parte, according to which no
administrative act that may affect interests or rights of individuals can be ever issued
in any way whatsoever without a previous hearing of the interested parties, allowing
them to exercise their rights to be heard, to allege and produce proofs of its
assertions. The right to be heard even on administrative procedures has a
constitutional basis (Article 49.1) and has been imposed to be respected in all
administrative procedures by precedents of the Supreme Tribunal. The Political
Administrative Chamber of the Supreme Tribunal since 1985 has held on the subject
as follows:

“The right to be heard must be considered not only as the opportunity given
to the individual who has presumably committed an infraction in order for its
allegation to be heard, but as the right to request from the State to comply,
before imposing a sanction, with a set of acts and procedures directed to allow
the individual to know with precision the facts that are incriminated as well as
the legal applicable provisions, to promptly allow him to allege in his defense
and to present proofs in his favor. In this perspective, the right to be heard is
equivalent to what is called in other Rule of Law States, as due process of
law.”%6

To ensure such right to be heard, the Organic Law on Administrative Procedures
provides for a series of correlated rights such as: to be served of any procedure that
could affect subjective rights or legitimate, personal or direct interests of an
individual (Article 48); to be heard and to have the opportunity to become a party at
any moment in an administrative procedure (Article 23); to have access to the
administrative files, and to inspect it and copy it (Article 59); to file proofs and to
submit files (Articles 48 and 58); for the administrative act to formally have its
motivation (Article 9); to be personally served of any act that could affect the rights
and legitimate, personal and direct interests of the individual (Article 73); and to be
informed of the legal means in order to exercise the right to appeal the act (Articles
73 and 77).

6. The meaning of the legal declarations of some activities as of Public
Usefulness and Social Interest

In Venezuela, is very common to find in statutes express declaration considering
certain activities or in general, the matters regulated in the law, as of public
usefulness of social interest. It is the case, as an example, of Article 4 of the 2001

56 See Decision of Political-Administrative Chamber of the Supreme Court of Justice, Decision
of November 17, 1983, in Revista de Derecho Publico, N° 16, Caracas 1983, p. 151.
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Organic Hydrocarbons Law in which it is declared that all activities involving
industrial and commercial activities for hydrocarbons referred to therein, as well as
all works that are necessary to achieving these, are considered “for the public
usefulness and of social interest”. In the same sense, the same declaration is made in
Article 4 of the Organic Gaseous Hydrocarbons Law>’, which states that activities
referred to in the law on gaseous hydrocarbons “are declared as of public
usefulness”, as are any works required to operate them.

This expression of public usefulness (utilidad publica) is referred to activities that
are just considered of “general benefit” or of “public usefulness,” being completely
different to the notion of “public utility” in English, (“servicio publico” in Spanish),
which refers to activities reserved to the State accomplished for the satisfaction of
essential collective needs. Therefore, “utilidad publica” (public usefulness)” cannot
be translated as “public utility” (servicio publico”). The distinction is so clear, that it
is established in an express way in the same Organic Hydrocarbon Law: “utilidad
publica” as public usefulness is used in article 4, and “servicio publico” as “public
utility” is used in article 60 of the Law, each one with their own different meaning.

In Venezuelan law, this declaration that specific activities are “in the public
usefulness or social interest” is grounded in and motivated by the traditional
constitutional provision that regulates guarantees of property rights, providing that
the expropriation of private property can only be made for “reason of public
usefulness and social interest” (Art. 115, Constitution of 1999). 3% This has also
traditionally been required by the Expropriation Law for reasons of public
usefulness or social interest (Art. 7.1 and Art. 13),% that has to be declared in a
statute, as a prior condition for the expropriation to go forward. As a consequence,
in order for a decree ordering the expropriation of private assets to be issued, it is
always necessary for a specific prior legislative declaration to be issued that the
activity concretely serving as the grounds for the expropriation, is considered to be
of public usefulness or of social interest, which in general is made through special
statutes, which implies that no further later declaration of “social interest or public
usefulness” is needed in order to begin the expropriation procedure.®® That is why

57 See the Official Gazette No. 36.793 of 23-09-1999

58 Article 115 of the Constitution: “The right of property is guaranteed. Every person has the
right to the use, enjoyment, usufruct and disposal of his or her goods. Property shall be subject to
such contributions, restrictions and obligations as may be established by law in the service of the
public or general interest. Only for reasons of public usefulness or social interest by final
judgment, with timely payment of fair compensation, the expropriation of any kind of property
may be declared.”

59 See the Expropriation Law for reasons of Public Usefulness or Social Interest, in Official
Gazette No. 37.475 of 01-07-2002. See the comments on this law in Allan R. Brewer-Carias,
“Introduccion General al régimen de la expropiacion, in Allan R. Brewer-Carias, Gustavo Linares
Benzo, Dolores Aguerrevere Valero y Caterina Balasso Tejera, Ley de Expropiacion por Causa de
Utilidad Publica o Interés Social, Coleccion Textos Legislativos, N° 26, 1st Ed., Editorial Juridica
Venezolana, Caracas 2002, pp. 7-100.

60 For example, regarding more recent laws, even though many have already been repealed
or amended, we highlight the following: in Law for the Defence of Persons in Accessing Goods
and Services, Decree-Law No. 6.092 of 27-May-2008, all assets required for producing,
manufacturing, importing, storing, transporting, distributing, and selling food, goods, and services
that have been declared essential have been declared to be in the public and social interest, in
Official Gazette No. 5889 of 31-July-2008; in the Law on Integrated Agricultural Health (Decree
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many statutes contains similar declarations regarding the public usefulness and
social interest of the matters regulated, as is the case of the statutes dealing with
water resources, Forestry, Land Use, Transports, consumer protection health,
housing, food production

Therefore, when an activity is declared to be in the public interest or as public
usefulness in a specific law, the only goal of this is to facilitate expropriation
procedures, and it does not imply a general publicatio of the matter regulated in the
statute or that everything that must be done regarding the activity is necessarily
reserved to the State. That is, this declaration alone cannot transform the entire legal
regime governing an activity and make it subject only to public law, or change the
nature of contracts that are signed for activities regulated under the specific law,
which do not become administrative contracts by virtue of such a declaration.

That is, for instance, a contract to be a “administrative contract,” as was clarified
in a historical ruling handed down in the Accion Comercial case in 1983, by the
former Supreme Court in the Political Administrative Chamber, it thas to be
identified by its object, which must always intend to achieve “the satisfaction of
specific needs” “that are in the general or collective interest.” For a public contract
to be qualified as a “administrative contract” is therefore not enough that its object
matter could be declared as being an activity that of public usefulness or of public
interest, but rather, as has been set forth in jurisprudence, its object must be a
specific activity directed to satisfies collective interests, that 1is, activities
accomplished in the interest of the entire community, for which the Administrative
Authorities calls on “the cooperation of the individual in satisfying” the
aforementioned collective needs.®’ It is therefore incorrect to consider,
consequently, that a public contract is an “administrative contract” when it is
referred to an activity just declared of “public usefulness” (“utilidad publica™).

Law N° 6.129 de 03-June-2008), all goods and services involved in integrated agricultural health
were declared to be in the national and public interest. This means that where there are security
reasons, goods and services involved with integrated agricultural health may be seized without the
need for any other formality, in whole or in part, when they are required for works or activities
related to integrated agricultural health. In the Law for the National Housing Institute (INAVI)
(Decree Law N° 6.267 de 30-07-2008), housing to be directly or indirectly built by the Instituto
Nacional de la Vivienda (INAVI) is declared to be in the public interest, (Gaceta Oficial N° 5.890
Extraordinaria de 31-July-2008. And in the Organic Law on Agri-food Security and Sovereignty
(Decree Law NO. 6.071 de 14-May-2008), all assets ensuring the accessibility and opportune
availability of food as well as all related infrastructure is declared to be in the public interest.
(Official Gazette N° 5.889 of 31-07-2008).

61 See the references to the ruling of the Political Administrative Chamber on 11 July 1983, in
the same Chamber's sentence, No. 178 on 11 August 1983, in Revista de Derecho Publico (Public
Law Review), No. 16, Editorial Juridica Venezolana, Caracas 1983, pp. 162- 163. Also see the
citation of the aforementioned sentence in Allan R. Brewer-Carias, Contratos Administrativos.
Contratos Publicos. Contratos del Estado, Editorial Juridica Venezolana, Caracas 2013, pp. 194-
195. In any case, the concepts of “public usefulness” and “public service”, furthermore, in the oil
industry, cannot under any circumstances have the same meaning when the legislative body has
expressly made a clear distinction on this in specific provisions both in the Organic Hydrocarbons
Law (Arts. 4, 5) and the Organic Gaseous Hydrocarbons Law (Arts. 4 and 60)
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II. GENERAL PRINCIPLES RELATED TO THE EXECUTIVE
BRANCH OF GOVERNMENT

1. General principles related to the National Executive

Article 226 of the Constitution provides that the President of the Republic is both
the Chief of State, and the Chief of the National Executive branch, and in which
capacity he directs the government. It is elected through direct, secret and universal
suffrage, by relative majority of votes (Article 228), for a term of six (6) years. For
the first time since the XIX century, after forbidding presidential elections, the 1999
Constitution provided that the President could be reelected for the consecutive term,
although only once (Article 230). This limit was eliminated through a constitutional
amendment approved by referendum on February 14 2009.

One of the innovations in the Constitution of 1999 was the creation of the office of
the Executive Vice President, which is a non-elected organ directly tied to the office
of the President, which has the power to freely appoint or dismiss him. The
Executive Vice President must meet the same qualifications for office as the
President, and must have no blood or marriage relation with the President. The
Executive Vice President is thus an immediate collaborator of the President in his
capacity as Chief Executive (Article 238). Consequently, its creation in the
Constitution does not alter the nature of the presidential system of government®?. Its
main attributions are the following (Article 239): to collaborate with the President in
the direction of Government action; to coordinate National Public Administration
according to the President’s instructions; to propose to the President the appointment
and dismissal of Ministers; to preside over the Council of Ministers, with prior
authorization of the President (Article 242); to coordinate the relations of the
National Executive with the National Assembly; and to fill the temporal absences of
the President (Article 234).

As mentioned, the Executive Vice President is appointed and dismissed by the
President of the Republic. Nonetheless, according to Article 240 of the Constitution,
a motion to censure the Vice President, arising from a vote of at least three-fifths
(3/5) of the members of the National Assembly, will result in his removal from
office. In such a case the Executive Vice President may not occupy that office or
that of a Minister for the remainder of the President’s term in office. On the other
hand, three (3) removals of Executive Vice Presidents due to legislative motion to
censure approved during the same constitutional term of the Legislature, authorizes
the President of the Republic to dissolve the National Assembly. This is the only
occasion in which the President is entitled to dissolve the National Assembly, being
difficult to conceive the situation, unless the Assembly itself provoked its own
dissolution by voting to approve a third motion to censure. In such case, the
Executive Decree dissolving the Assembly implies the need to convene new
elections for the National Assembly that must take place within sixty (60) days of its
dissolution. In no case can the Assembly be dissolved during the last year of its
constitutional term.

62 See Carlos Ayala Corao, El Régimen Presidencial en América Latina y los planteamientos
para su Reforma, Caracas, 1992.
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The Ministers’ offices are also directly linked to the President of the Republic,
being directly under his control. The Ministers, sitting together with the President
and the Executive Vice President, constitute the Council of Ministers (Article 242).
The Ministers are usually the head of the Ministries, which are the most important
executive organs of the Government. They are freely appointed and dismissed by the
President (Article 236.3). Nonetheless, Article 246 of the Constitution establishes
the possibility for the National Assembly to approve motions to censure the
Minister, and when the motion arises from a vote of not less than three-fifth (3/5) of
the members present in the National Assembly, the decision will result in the
Minister’s removal. The Minister may not then occupy any other office of Minister
or of Executive Vice President for the remainder of the Presidential term.

The number, organization and functions of the Ministries are establish by the
President of the Republic, by Executive Decree (Article 236.20) according to the
general provisions established in the Organic Law of Public Administration.%® In
accordance with Article 243 of the Constitution, the President of the Republic may
also name Ministers of State, who, in addition to forming part of the Council of
Ministers and without a Ministerial Office, assist the President and Vice President in
certain functions.

The Ministers have the right to speak before the National Assembly (Article 211);
and they can take part in its debates, although without vote (Article 245). On the
other hand, the National Assembly can convoke the Ministers to its sessions, having
the Assembly the right to question them. The Ministers, as well as any public
official, are also obliged to appear before the Assembly and to give them all the
information and documents it requires for its legislative and control functions
(Article 223). The National Assembly has the power to declare political
responsibility of the Ministers and can ask the Citizen Branch to prosecute them. As
already mentioned, the Assembly can also approve motions of censure of the
Ministers (Article 246). Finally, the Ministers must deliver before the National
Assembly, within the first 60 days of each year, a motivated sufficient memoir
referring to their activities in the previous year (Article 224).

As indicated, when sitting together with the President and the Executive Vice
President, the Ministers constitute the Council of Ministers (Article 242). According
to Article 236 of the Constitution, the President of the Republic, sitting in Ministers’
Council, is required to exercise a set of functions designated in sections 7, 8, 9, 10,
12, 13, 14, 18, 20, 21, 22 of that Article, as well as those imposed by statutes.
Within these attributions that the President must always exercise in Council of
Ministers are the following: declaration of states of exception and the suspension of
constitutional guaranties; issuing of decrees laws according to the legislative
delegation made by the National Assembly; convening of the National Assembly to
extraordinary sessions; issuing of regulations to statutes; approval of the National
Plan for Development; the fixation of the number and organization of the Ministries;
ordering the dissolution of the National Assembly, and convening referendums. The
Council of Ministers is presided over by the President of the Republic, although the
President may authorize the Executive Vice President to preside when unable to

63 Official Gazette N° 6.147 Extra. of November 17, 2014. See for instance decree of
Ministerial Organization N° 6.732 of June 2, 2009 in Official Gazette N° 39.202 of June 17, 20009.
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attend. In all events, decisions of the Ministers’ Council must always be ratified by
the President.

The Attorney General of the Republic is also an Executive organ of the
Government and is required to attend the Council of Ministers but only with the
right to speak, without the vote (Article 250). It is defined in the Constitution as an
organ of the National Executive Branch that assists, defends, and represents the
interests of the Republic in judicial and non-judicial matters (Article 247). In
particular, the Constitution requires the advice of the Attorney General with respect
to the approval of contracts of national public interest to be signed by the executive
(Article 247).

One of the innovations of the Constitution of 1999 was the creation of the Council
of State as a superior advisory organ of the Government and of the National Public
Administration (Article 251). The Council of State is formally charged with making
policy recommendations regarding matters of national interest that the President of
the Republic recognizes as being of special importance, requiring the Council’s
point of view. The Council of State’s specific functions and attributes have been
established in the Organic Law of the Council of State.** Regarding the
constitutional provisions, the Executive Vice President must preside over the
Council of State, which must be integrated, in addition, by five (5) individuals
named by the President of the Republic, a representative designated by the National
Assembly, a representative designated by the Supreme Tribunal of Justice, and a
Governor collectively designated by the chief executives of the States (Article 252).
In practice, during the first decade of the 1999 Constitution, the Council of State has
not been integrated and has not functioned.

Another innovation in the 1999 Constitution was the creation of the Federal
Council of Government in charge of planning and coordinating the policies and
actions for the process of decentralization and transfer of competencies from the
national level of government to the States and Municipalities. This Council is
presided over by the Executive Vice President, and integrated by the Ministers, the
States Governors, one mayor from each State and by representatives of the
organized society. An Inter territorial Compensatory Fond established in the
Constitution depends on this Council (Article 185), in order to finance the public
investments to promote the equitable development of the regions, the cooperation
and complementation of development policies and initiatives of the public territorial
entities.®> In 2012, the Federal Council of Government has been regulated by

64Decree Law N° 8.791 of January 31, 2012, in Official Gazette N° 39.865 of February 15,
2012.

65See Manuel Rachadell, “El Consejo Federal de Gobierno y el Fondo de Compensacion”, in
Revista de derecho del Tribunal Supremo de Justicia, N° 7, Caracas, 2002, pp. 417 a 457; Emilio
Sposito Contreras, “Reflexiones sobre el Consejo Federal de Gobierno como maxima instancia de
Participacion administrativa”, in Temas de derecho administrativo, Libro Homenaje a Gonzalo
Pérez Luciani, Vol. 11, Tribunal Supremo de Justicia, Coleccion Libros Homenaje, N° 7, Caracas,
2002, pp. 827 a 863; and José V. Haro, “Aproximacion a la nociéon del Consejo Federal de
Gobierno prrevisto en la Constitucion de 1999”, in Revista de Derecho Constitucional, N° 7
(enero-junio), Editorial Sherwood, Caracas, 2003, pp. 161-166.
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Organic Law in a very centralistic shape, controlled by the Federal Executive, and
not as an effective intergovernmental body.%

Finally, Article 323 of the Constitution has also created the Council of Nation’s
Defense, presided over by the President of the Republic, as the country’s highest
authority for defense planning, advice, and consultation regarding all public entities
(Public Powers) on all matters related to the defense and security of the Nation’s
sovereignty, territorial integrity, and strategic thinking. ¢

2. Administrative functions of the National Executive

The President of the Republic is at the same time the Head of the State and the
Head of Government and of Public Administration, and as such, directs the
Government actions (Article 226). Thus, two are the basic functions of the National
Executive, political and administrative, being subjected in both cases to the control
of the National Assembly.

A. The President of the Republic as Head of Public Administration

According to Article 236.11 of the Constitution, the President is the head of the
Public Administration, which he administers. In all his acts in these matters the
Ministers must always countersign the corresponding executive acts. In particular,
the President is empowered in Article 236.20 of the Constitution to determine the
numbers, competencies and organization of the Ministries and other organs of
Public Administration. In all these administrative matters the National Assembly
also exercises its control over Public Administration (Article 187.3), being
competent to discuss and approve the national budget and all public debt statutes
(Articles 187, 6; 314; 317).

In his position of Head of Public Administration, Article 236 of the Constitution
assigns the President with the following attributions: to appoint and dismiss the
Executive Vice President and the Ministers (Article 236,3); to appoint, after
parliamentary approval, the Attorney General of the Republic as well as the
ambassadors and head of permanent diplomatic missions (Article 236,15; Article
187,14); and in general, to appoint all other public officials when attributed in the
Constitution by statutes (Article 236,16).

On matters of public contracts, the same Article 236 of the Constitution assigns
the President of the Republic in Council of Ministers, the power to negotiate public
national debt (Article 236,12); and to sign national interest contracts according to
the Constitution (Article 236,14). For the signing of these contracts, the National
Assembly must approve them only when it is expressly required by a statute (Article
150), except in cases of contracts to be signed with foreign States of official foreign
entities, or enterprises not domiciled in the country, in which cases the
parliamentary approval is necessary (Article 187.9). Also, a parliamentary
authorization is required in cases of public contracts selling public immoveable
property (Article 187.12).

66 Official Gazette N° 5.963 of February 22, 2010.

67 See the Organic Law of the Nation’s Security, in Official Gazette N° 6.156 of November 19,
2014.
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B. The formulation of the National Development Plan

Article 236.18 of the Constitution assigns the President of the Republic in Council
of Ministers the attribution to formulate the national Development Plan and direct its
execution. The National Assembly must approve the general guidelines of the
economic and social development plan, which the National Executive must file
before the Assembly within the first trimester of the first year of the constitutional
term (Article 236.18).68

3. The regulatory powers of the Executive branches

A.  National, states and municipal regulations

An essential part of the administrative functions is the power assigned to the
Executive branch of government to enact regulations in order to develop and
facilitate the application of statutes. Consequently, in each of the three levels of
government: The President of the Republic in the national level (Article 156,10); the
Governors in the states level, and the Mayors in the municipal level, have the power
to issue regulations referring to the respective national, states or municipal laws.

In addition, the other branches of government have been empowered in the
Constitution to issue regulations in order to develop specific statutes, like the
National Electoral Council regarding the Electoral Laws (Article 293.1). In other
cases, it is in specific statutes that the regulatory powers have been established, like
the case of the Comptroller General of the Republic regarding his fiscal control
functions according to the Organic Law on the General Comptroller of the Republic
(Article 13.1). Regulatory power has also been assigned to the Ministers by the
Organic Law on Public Administration,®® and to specific independent administrative
or regulatory authorities by the corresponding statute creating them, like the
Superintendence of Banks and Financial Institutions, Superintendence of Insurance,
Superintendence on Free Competition protection, Stock Exchange control
Commission. Also, the Supreme Tribunal of Justice has regulatory powers regarding
the organization and functioning of the Judiciary (Article 267, Constitution).

B. Limits to the Executive Regulatory Powers

In all cases, the principal limit to the regulatory powers are those established in
Article 156,10 of the Constitution when assigning it to the President of the Republic
in the sense that they must always be exercised, regarding statutes, “without altering
its spirit, purpose and reason.” The consequence of this principle is that regulations
are always administrative acts, although of general content, and consequently
always subjected to the statutes whose contents always prevail over the regulations.
Nonetheless, it is possible for administrative organs to issue ‘“autonomous
regulations”, in the sense of regulations that are not intended to specifically develop
a particular statute and are generally referred to organizational matters. In these
cases, the limit is always its sub legal character, and that their validity ceases if the
matters are later regulated in a statute passed by the National Assembly.

68See the the Organic Law on Public and Popular Planing, in Official Gazette N° 6.148 of
November 17, 2014.

69 Official Gazette N° 6.148 Extra. Of November 17, 2014.
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Regulations, as all administrative acts, are subjected to judicial review by the
Judicial Review of Administrative Action Courts (Article 259).

4. Liabilities

The President of the Republic is responsible for his acts and for the
accomplishment of his duties. He is specifically obliged to seek for the guaranty of
the Citizens’ rights and liberties, as well as for the independence, integrity,
sovereignty of the territory and the defense of the Republic (Article 232). The
declaration of states of exception does not modify the liability principles regarding
the President, or the Executive Vice President and the Ministers (Article 232).

On the other hand, the Executive Vice President and the Ministers are also
individually (civil, criminal and administrative liability) responsible for their actions
(Article 241, 244). They are also politically responsible before the President of the
Republic, as head of Government, and before the National Assembly that can
censure them.

According to Article 242 of the Constitution, the Executive Vice President and all
the Ministers that have concurred in a decision of the Council of Ministers are
jointly liable for their decisions. Only those that have formally expressed a
dissenting or negative vote are excluded from this liability. The President of the
Republic is, of course, also subject to joint liability for the Council’s decisions,
when he presides over it.

III. GENERAL PRINCIPLES RELATED TO PUBLIC ADMINISTRATION

1. The Constitutional principles related to Public Administration and
administrative activities

A. General Principles

The 1999 Constitution includes in the title referred to as the “Public Power”, a
specific section related to “Public Administration,””® whose provisions have been
developed by the Organic Law on Public Administration of 2001, reformed in 2008
and in 2014.7! These provisions are applicable to all the organs and entities of all
national branches of government exercising administrative functions, and not only
of the Executive branch, and also to the national, states and municipal public

70See Antonieta Garrido de Cardenas, “La Administracién Publica Nacional y su organizacion
administrativa en la Constitucion de 19997, in Estudios de Derecho Administrativo: Libro
Homenaje a la Universidad Central de Venezuela, Volumen I, Imprenta Nacional, Caracas, 2001,
pp- 427-471.

71See Official Gazette. N° 5.890 Extra. of July 31, 2008, and Official Gazette. N° 6.148 Extra.
of November 17, 2014 See the comments on the Law in Allan R. Brewer-Carias et al, Ley
Organica de la Administracion Publica, Caracas, 2002; Gustavo Bricefio Vivas, “Principios
constitucionales que rigen la Administracion en la nueva Ley Orgéanica de la Administracion
Pablica”, in Temas de derecho administrativo, Libro Homenaje a Gonzalo Pérez Luciani, Vol. 1,
Tribunal Supremo de Justicia, Coleccion Libros Homenaje, N° 7, Caracas, 2002, pp. 351 a 372.
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administrations.”> The Constitution sets forth a series of principles related to Public
Administration, and within them, those that are common to all of the organs of the
branches of government: principle of legality, principle of liability of the State and
of its officials, and principle of finality.

The first principle related to Public Administration and to all State organs is the
principle of legality enunciated in Article 137 of the Constitution when establishing
that “The Constitution and the law would define the attributions of the organs
exercising Public Power, to which they must subject all the activities they perform.”
This provision imposes the necessary submission of Public Administration to the
law, being the consequence of it, that all administrative activities contrary to it can
be reviewed by the Constitutional Jurisdiction (Article 334) and by the
Administrative Jurisdiction (Article 259), whose courts have the power to annul
illegal acts). The principle of legality is also declared in the Constitution as one of
the foundations of Public Administration, defined as the “complete subjection to the
law” (Article 141), being one of the basic missions of the organs of the Citizen
Power, to assure “the complete subjection of the administrative activities of the State
to the law” (Article 274).

The second general principle of Public Administration is the principle of State
liability, incorporated in an express way in the 1999 Constitution (Article 140),
setting forth that “The State is liable for the damages suffered by individuals in their
goods and rights, provided that the injury be imputable to the functioning of Public
Administration,” being possible to comprise in the expression “functioning of Public
Administration”, its normal or abnormal functioning.”® Although doubts can result
from the wording of the Article regarding the liability of the State caused by
legislative actions that nonetheless are derived from the general principles of public
law,” regarding the liability caused by judicial acts, it is clarified by the express

72See Allan R. Brewer-Carias, Principios del Régimen Juridico de la Organizacion
Administrativa Venezolana, Caracas 1994, pp. 11y 53.

73See Jesus Caballero Ortiz, “Consideraciones fundamentales sobre la responsabilidad
administrativa en Francia y en Espafia y su recepcion en la Constitucion venezolana de 1999”, in
Estudios de Derecho Publico: Libro Homenaje a Humberto J. La Roche Rincon, 'Volumen 11.
Tribunal Supremo de Justicia, Caracas, 2001, pp. 255-271; Luis A. Ortiz-Alvarez, “La
responsabilidad patrimonial del Estado y de los funcionarios publicos en la Constitucién de 19997,
in Estudios de Derecho Administrativo: Libro Homenaje a la Universidad Central de Venezuela,
Volumen II. Imprenta Nacional, Caracas, 2001, pp. 149-208, and in Revista de Derecho
Constitucional, N° 1 (septiembre-diciembre), Editorial Sherwood, Caracas, 1999, pp. 267-312;
Maria E. Soto, “Régimen constitucional de la responsabilidad extracontractual de la
Administracion Publica”, in Revista Lex Nova del Colegio de Abogados del Estado Zulia, N° 239,
Maracaibo, 2001, pp. 49-72; Ana C. Nufnez Machado, “La nueva Constitucion y la responsabilidad
patrimonial del Estado”, in Comentarios a la Constitucion de la Republica Bolivariana de
Venezuela”, Vadell Hermanos Editores, Caracas, 2000, pp. 35-64; and “Reflexiones sobre la
interpretacion constitucional y el articulo 140 de la Constitucion sobre responsabilidad patrimonial
del Estado”, in Revista de Derecho Administrativo, N° 15 (mayo-diciembre), Editorial Sherwood,
Caracas, 2002, pp. 207-222.

74See Carlos A. Urdaneta Sandoval, “El Estado venezolano y el fundamento de su
responsabilidad patrimonial extracontractual por el ejercicio de la funcion legislativa a la luz de la

Constitucion de 19997, in Revista de Derecho Constitucional, N° 5 (julio-diciembre), Editorial
Sherwood, Caracas, 2001, pp. 247-301.
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provisions of Articles 49.8 and 255 of the Constitution, in which it is established, in
addition, the State liability caused because of “‘judicial errors or delay.””>

The third general constitutional principle regarding Public Administration is the
principle of liability of public officials in the exercise of public functions established
in Article 139 of the Constitution, based on the “abuse or deviation of powers or the
violation of the Constitution or of the law’. In addition, Article 25 of the
Constitution, following a long constitutional tradition, expressly establishes the
specific civil, criminal and administrative liability of any public officials when
issuing or executing acts violating human rights guaranties in the Constitution and
the statutes, not being acceptable any excuse due to superior orders.

The fourth principle of Public Administration incorporated in the 1999
Constitution is the principle of finality or purpose (Article 141), emphasizing that
“Public Administration is at the service of Citizens,” and as an organ of the State, it
must also “guaranty the inalienable, indivisible and interdependent enjoyment and
exercise of human rights to all persons, according to the principle of progressiveness
and without discrimination.”

And fifth, Article 141 of the Constitution also enumerates in an express way the
general principles concerning administrative activities, providing that all activities
of Public Administration are founded in the principles of “honesty, participation,
celerity, efficacy, efficiency, transparency, accountability and liability in the
exercise of public functions, with complete subjection to the law.”

All these principles have been developed in the Organic Law on Public
Administration (Article 12), adding to them, the principles of economy, simplicity,
objectivity, impartiality, good faith and confidence (Article 12), and in the
Administrative Procedure Organic Law.”®

B. Constitutional provisions related to the Organization of Public Administration:
Centralized and decentralized Public Administration

The Constitution establishes the basic principles for the organization of Public
Administration, distinguishing between the Central Public Administration and the
Decentralized Public Administration.

Regarding Central Public Administration, it is conformed in each of the three
levels of government, according to the federal form of the State by the Executive
organs of the State: at the national level, the President of the Republic is the head of
National Public Administration; at the States level, the Governors of the States are
the head of their States Public Administrations (Article 160); and at the municipal
level, the Mayors are the Heads of the Municipal Public Administrations (Article
174).

Regarding the Central National Public Administration, as aforementioned, it is
basically organized around the Ministries, being the President of the Republic the

75See Abdon Sanchez Noguera, “La responsabilidad del Estado por el ejercicio de la funcion
jurisdiccional en la Constitucion venezolana de 19997, in Revista Tachirense de Derecho, N° 12
(enero-diciembre). Universidad Catodlica del Tachira, San Cristobal, 2000, pp. 55-74.

76 Official Gazette N° 2818 Extra. Of July 1, 1981. See Allan R. Brewer-Carias et al., Ley
Organica de Procedimientos Administrativos, Editorial Juridica Venezolana, 12 edicion, Caracas
2001, pp. 175y ss.
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competent organ, following the general principles established in the Organic Law on
Public Administration, to determine their number, attributions and organization as
well as of the other entities of Central Public Administration (Article 236.20). 7

Regarding the National Decentralized Public Administration, the Constitution
basically refers to the creation of autonomous institutions (public corporations),
which is a power reserved to statutes (Article 142), and such institutions are always
subjected to State control. Other forms of administrative functional decentralization,
like State-own enterprises or public foundations, are regulated in the Organic Law
on Public Administration, except for Petroleos de Venezuela S.A., the State own oil
company, which is regulated in Article 302 of the Constitution as a nationalized
entity, and in the 2001 Hydrocarbon Law.

Regarding independent Regulatory Administrations, they are all regulated by
statutes (Banking Superintendence, Insurance Superintendence, Free competition
Superintendence, Stock Exchange Commission), except for the Central Bank that is
also regulated as an autonomous entity in the Constitution (Article 320).

C. Constitutional principles regarding administrative information

Finally, Article 143 of the Constitution is also innovative regarding Citizens
Rights to be informed and to have access to administrative information. In the first
place, it provides for the right of Citizens to be promptly and truly informed by
Public Administration regarding the situation of the procedures in which they have
direct interest, and to know about the definitive resolutions therein adopted, to be
notified of administrative acts and to be informed on the courses of the
administrative procedure.

The constitutional Article also establishes for the individual right everybody has to
have access to administrative archives and registries, without prejudice of the
acceptable limits imposed in a democratic society related to the national or foreign
security, to criminal investigation, to the intimacy of private life, all according to the
statutes regulating the matter of secret or confidential documents classification. The
same Article provides for the principle of prohibition of any previous censorship
referring to public officials regarding the information they could give referring to
matters under their responsibility. 78

77See Daniel Leza Betz, “La organizacion y funcionamiento de la administracion publica
nacional y las nuevas competencias normativas del Presidente de la Republica previstas en la
Constitucion de 1999. Al traste con la reserva legal formal ordinaria en el Derecho Constitucional
venezolano”, in Revista de Derecho Publico, N° 82 (abril-junio), Editorial Juridica Venezolana,
Caracas, 2000, pp. 18-55.

78See Orlando Cardenas Perdomo, “El derecho de acceso a los archivos y registros
administrativos en la Constitucion de 19997, in Estudios de Derecho Administrativo: Libro
Homenaje a la Universidad Central de Venezuela, Volumen 1. Imprenta Nacional, Caracas, 2001,
pp. 177-217; Manuel Rodriguez Costa, “Derecho de acceso a los archivos y registros de la
Administracion Publica”, in EI Derecho Publico a comienzos del siglo XXI. Estudios homenaje al
Profesor Allan R. Brewer-Carias, Tomo I, Instituto de Derecho Publico, UCV, Civitas Ediciones,
Madrid 2003, pp. 1483-1505; Javier T. Sanchez Rodriguez, “La libertad de acceso a la
informacion en materia del medio ambiente”, in Revista de derecho del Tribunal Supremo de
Justicia, N° 7, Caracas, 2002, pp. 459 a 495.
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D. Constitutional principles regarding civil service

In the 1999 Constitution, also in an innovative way, the general principles of the
organization of civil service are established (Article 144 ff.), which have been
developed by the Statute on the Civil Service.” In the first place, Article 145
establishes the general principle that all public officials are at the State service, and
that they cannot serve any political group, providing also that their appointment and
dismissal cannot be determined by political affiliation or orientation. Unfortunately,
this constitutional principle has not been respected, due to the authoritarian
government that has developed during the last decade (1999-2010) in the country,
characterized by political discrimination in Public Administration regarding those
citizens that signed petitions for presidential repeal referendums in 2003-2004), the
absence of pluralism, and the interrelation between the official party and Public
Administration)

In the second place, the Constitution distinguishes between two sorts of public
officials: those following career position and those in positions of free appointment
and dismissals (Article 146), establishing in an express way that all career positions
in the Public Administration must always be filed through public competition
(concurso publico), based on honesty, competence and efficiency considerations.
Also, the promotions must be subjected to scientific methods based on a merit
system, and the transfer, suspension and dismissals must be decided according to
their performance. Unfortunately, due to the strict political control of all the
bureaucracy, neither of these constitutional provisions factually is in force.

In the third place, the Constitution also establishes the general principle of
discipline in public spending regarding the provisions of public official positions, in
the sense that being paid as provided in the budget law (Article 147). The scale of
remunerations for public officials must be established by statute, and the National
Assembly has been empowered to establish limits to municipal, states and national
public officers (Article 229)%°. The regime for pensions and retirements are also
attributed in the Constitution to be established by the National Assembly.®!

In addition, other constitutional provisions are established regarding public
officers. For instance, the principle of incompatibility to occupy more than one
remunerated position (Article 148), except in cases of academic, transitory,
assistant, or teaching positions. In any case of acceptance of a new position, it
implies the renunciation of the first, except in cases of deputies, up to the definitive
replacement of the principal. In addition, the Constitution provides that public
officer cannot benefit from more than one pension (Article 148).

79 Official Gazette N° 37.522 of September 6, 2002. See Jesiis Caballero Ortiz, “Bases
constitucionales del derecho de la funcion publica”, in Revista de Derecho Constitucional, N° 5,
julio-diciembre-2001, Editorial Sherwood, Caracas, 2002, pp. 21 a 46; Antonio de Pedro
Fernandez, “Algunas consideraciones sobre la funcion publica en la Constitucion de la Republica
Bolivariana de Venezuela”, in Estudios de Derecho Administrativo: Libro Homenaje a la
Universidad Central de Venezuela, Volumen I, Imprenta Nacional, Caracas, 2001, pp. 307-342.

800rganic Law fixing the remuneration of High States and Municipal public servants, Official
Gazette N° 37.412 of Nars 26,2002.

81Law on the Retrat and Pension Regime rearding National, States and Municipal Public
Administration employees, Official Gazette Extra N° 6.156 of November 19, 2014.
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The Constitution also establishes the prohibition for public officers to sign
contracts with the Municipalities, the States, the Republic and with any other public
law or state-owned entity (Article 145).

2. Principles related to the of the Organization of Public Administration

Under the Constitution of Venezuela of 1999, the Venezuelan Government is
organized according to the principle of the separation of powers, dividing the
National Public Power (Poder Publico Nacional), in the sense of public potestas
(article 136 of the Constitution), into five Branches of Government: Legislative,
Executive, Judiciary, Citizen, and Electoral (article 136). All the organs and entities
of the State exercise one or the other public potestas and are organized according to
the provisions of the Constitution and of its corresponding statutes.

Those Branches correspond respectively to the following organs: National
Legislative Assembly (National Legislative Power, articles 186-224), the President
of the Republic and the other bodies of the National Executive Power (National
Executive Power, articles 225-252), the Supreme Tribunal of the Republic and other
courts (Judicial Power, articles 253-272), the General Prosecutor of the Republic,
the General Comptroller of the Republic, and the People’s Defender (Citizen Power,
articles 273-291), and the National Electoral Council and other electoral bodies
(Electoral Power, articles 292-298).82 Each of these bodies has its own functions,
and must cooperate with each other in the realization of the purposes of the
Government (articles 3 and 136).

All the organs and entities of the Venezuelan State are necessarily integrated into
one of the five aforementioned Branches of Government; that is, there are no organs
or entities of the State that could be considered to be outside the scope of the five
Branches of Government. Therefore, there is no possibility in the Venezuelan
Constitution to find an organ or an entity of the State located outside those five
Branches of Government.

In particular, regarding the National Executive Power, it is exercised by all the
organs and entities that comprise the National Public Administration (Articles 141-
143), which are integrated into two general organizations: on the one hand, Central
Public Administration, comprised of the organs that are directly dependent on the
President and the Ministers of the Executive that act through the public officers
determined by the law (Art. 225), which conforms the Central government; and on
the other hand, other entities or instrumentalities of the State established in the
Constitution, identified as “decentralized entities,” characterized by the fact that
they have a separate legal personality from that of the State (the Republic). These
decentralized entities, are referred to in various articles of the Constitution; and, in
particular, with the form of persons of public law, in Articles 142, 189 related to the
autonomous institutes (institutos autonomos); and in Articles 318 referring to the
Central Bank of Venezuela; and with the form of persons of private law, in Article

82 See in relation to the Organization of the Government in Venezuela, Allan R. Brewer-
Carias, La Constitucion de 1999: Estado democratico y social de derecho. Coleccion Tratado de
Derecho Constitucional, Tomo VII, Fundacion de Derecho Publico, Editorial Juridica Venezolana,
Caracas 2014 pp. 503-504 Available at: http://allanbrewercarias.com/wp-content/uploads/2014/07
/BREWER-TRATADO-DE-DC-TOMO-VII-9789803652548-txt.pdf
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300, referred to state owned enterprises (business) or the foundations or association
of the State (social)); and in Articles 184.4 and 301 which also refers to State owned
enterprises or public enterprises

All these entities conform the Decentralized Public Administration, comprised of
all the entities created by law (persons of public law) or incorporated according to
the provisions of the Civil or Commercial Code (persons of private law), that as
already mentioned have their own personality (separated from that of the Republic),
and the autonomy as provided by law. All of the decentralized entities with public
law personality are created by statutes, like the public institutions (institutos
autonomos) (public corporations) (article 142), and like the Central Bank of
Venezuela which in addition is referred to in Article 318 of the Constitution; and the
decentralized entities with private law personality are always incorporated
according to the private law provisions, generally established in the Commercial
Code and the Civil Code, such as State owned enterprises, State foundations, and
State associations (articles 300), some of which are also referred to in the
Constitution as is the case of Petréleos de Venezuela S.A. (Article 303).83

In all these cases, all those entities classified as decentralized entities are expressly
described in the Constitution as “State’s persons of public law or of private law”
(article 145, 322), or State legal persons (Articles 180, 190) or as legal persons of
the public sector (Articles 289.3; 289.4); all of them being, regardless from their
legal form, legal basis or statute, always subjected to the control of the State,
according to what, in each case, is established by statute (Article 142).%* This control
is regulated in general, in the Organic Law on Public Administration® for the
autonomous institutes, state owned enterprises, State associations or State
foundations, or in a special statute, as is the case in particular of the Central Bank of
Venezuela, which is a decentralized entity of the National Public Administration,
historically configured with personality of public law, that notwithstanding its
autonomy, is only subjected to the control of the State as specifically provided in the
Central Bank of Venezuela Law.%

Regarding the aforementioned Organic Law on Public Administration, its article
15 provides for “Public Administration” to be integrated by “organs,” “entities”
(entes), and “missions” (misiones).

83 See Allan R. Brewer-Carias, “Sobre las personas juridicas en la Constitucion de 1999,” in
Derecho Publico Contempordneo. Libro Homenaje a Jesus Leopoldo Sanchez, Estudios del
Instituto de Derecho Publico, Universidad Central de Venezuela, enero-abril 2003, Volumen 1, pp.
7-10. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/473.-440.-SOBRE-
LAS-PERSONAS-JUR%C3%8DDICAS-EN-LA-CONSTITUCION-DE-1999.pdf

84 See in relation to the legal persons in the organization of the State: Allan R. Brewer-
Carias, Tratado de Derecho Administrativo. Derecho Publico Iberoamericano, Tomo I: El
derecho Administrativo y sus principios fundamentales, Tomo 1, Editorial Civitas, Madrid 2013,
pp.336-339; 793; 835-843. Available at: http://allanbrewercarias.com/wp-
content/uploads/2013/07/ BREWER-TRATADO-DE-DA-TOMO-1-9789803652067-txt-1.pdf

85Decree Law N° 1.424, in Official Gazette N° 6.147 Extra. of November 17, 2014. See on the
previous 2008 Law: Allan R. Brewer-Carias, Rafael Chavero Gazdik and Jestis Maria Alvarado
Andrade, Ley Organica de la Administracion Publica, Decreto ley N° 4317 de 15-07-2008,
(Coordinador y Editor), Editorial Juridica Venezolana, Caracas 2009.

86 See Decree-Law No 2197 of December 30, 2015, in Official Gazette No. 6211 Extra of
December 30, 2015
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The organs are administrative units of the Republic, of the States, of the
Metropolitan Districts and of the municipalities when being assigned functions
whose exercise can produce legal effects regarding third parties, or when their acts
have regulatory character (obligatory force). These organs, in principle, conforms
the Central Administration within each of the three territorial levels of government:
national, states and municipal.

The entities are all those “functionally decentralized administrative organizations”
established as separate legal persons, with their own and different legal personhood
(personalidad juridica),’’ in general subject to control, evaluation and follow up of
their actions by the commanding organs (drganos rectores), the organs of
attachment and by the Central Planning Commission.”.

The “missions” are organizations created to take care of urgent and fundamental
needs of the people. They were regulated in the 2008 reform of the Organic Law on
Public Administration (art. 131) in order to formalize the informal development of
administrative organizations that in a very disorderly way were created between
2002 and 2008 to develop social programs, without any previous studies or
planning, mainly established with legal personality borrowed from private law
(fundaciones).®® 1In 2014 the “missions” were regulated by a special statute, the
Organic Law on Missions, Great Missions and Micro-Missions, which defined them
as social “public policies” rather that organs or entities, than can take the shape or
forms of the later.®

According to article 19 of the same Organic Law, the activity of the organs and
entities of National Public Administration “shall pursue the effective
accomplishment of the objectives and goals established in the norms, plans and
management compromises, under the orientation of the policies and strategies
established by the President of the republic, the Central Planning Commission ...”
In addition, according to article 46 of the Law, the President of the Republic, as
Head of the State and of the National Executive, directs the government and Public
Administration action, with the immediate collaboration of the Vice President of the
Republic. Regarding the Ministers, according to article 77.13 they are the organs
that “exercise the command of the public policies developed by the functionally
decentralized entities attached to their offices” (par. 13), as well as “to represent the
shares owns by the Republic in the State-owned enterprises assigned to them, as
well as the shareholders control” (par. 14).

87 In order to understand the organization of Public Administration in the Venezuelan federal
State according to the Organic Law, the notion of “person” and “personalidad” (legal status of a
person) are fundamental, in the sense that the condition of having personalidad (statute of being a
legal person) is the one that allows any entity to act in the legal world of inter relations, and to
have rights and duties, and be subject to liability; that is, to sue and to be sued in its own name, to
contract in its own name and to hold property in its own name. The notion of personalidad thus is
fundamental in Roman law systems, in any of their branch of law (Article 19, Civil Code), and, in
particular, in Administrative Law.

88See Allan R. Brewer-Carias, “El sentido de la reforma de la Ley Organica de la
Administracion Publica,” in Revista de Derecho Publico. Estudios sobre los decretos leyes 2008,
N° 115, (julio-septiembre 2008), Editorial Juridica Venezolana, Caracas 2008, pp. 155-162.

89 Official Gazette N° 6.154 Extra. of November 19, 2014.
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3. Principles related to the decentralized organization in the
Public Administration

In this context, in order to understand the organization of Public Administration in
the Venezuelan federal State according to the Organic Law, the notion of “person”
and “personalidad” (legal status of a person) are fundamental, in the sense that the
condition of having personalidad (statute of being a legal person) is the one that
allows any entity to act in the legal world of inter relations, and to have rights and
duties and be subject to liability; that is, to sue and to be sued in its own name, to
contract in its own name and to hold property in its own name. The notion of’
personalidad thus is fundamental in Roman law systems, in any of their branch of
law (Article 19, Civil Code), and, in particular, in Administrative Law.*°

In this latter branch of law, in particular, regarding the various units that conform
the Venezuelan “State” or the public sector, as it is establish in one of the
aforementioned Statutes referred to the public sector (Organic Law on Financial
Administration of the Public Sector),’! it is possible to distinguish two sort of legal
persons integrated in the public sector: On the one hand, the legal persons that are
established as the result of the political organization of the country, that is, as
political subdivisions of the State, as is the case of a federal State. In it, the territorial
distribution of the State power (political decentralization), necessarily implies the
creation of various legal persons with different territorial jurisdictional scope. On
the other hand, there are the legal persons established also as a consequence of a
decentralization process, but only of administrative nature, by means of the creation
of separate entities or legal persons generally outside the hierarchy of Public
Administration in order to help the Government to accomplish its activities.

In this sense, within the first decentralization process, the political one, in
Venezuela, being a Federal State (Bolivarian Republic of Venezuela), is essential to
distinguish the following legal persons derived from the political subdivision of the
country: the Republic, the States, the Metropolitan Districts and the Municipalities
They are all public law “territorial or political legal persons”, established as
consequence of the adopted vertical or territorial system of distribution of State
power (political decentralization). As legal persons, they have their own scope of
action or competencies, and their own administrative components and units for the
development of their activities. All are considered to be “the Venezuelan State”, but
in the internal point of view, they are different persons. For instance, in matters of
hydrocarbon and oil activities, the attributions of the Venezuelan State on such
matters are exclusively attributed to its national political person (the Republic)
(article 156.16 of the Constitution).

90Véase Allan R. Brewer-Carias, “Sobre las personas juridicas en la Constitucion de 1999” en
Derecho Publico Contemporaneo. Libro Homenaje a Jesus Leopoldo Sanchez, Estudios del
Instituto de Derecho Publico, Universidad Central de Venezuela, enero-abril 2003, Volumen 1, pp.
48-54; “El régimen de las personas juridicas estatales politico-territoriales en la Constitucion de
1999” en El Derecho constitucional y publico en Venezuela. Homenaje a Gustavo Planchart
Manrique, Tomo I, Universidad Catolica Andrés Bello, de Tinoco, Travieso, Planchart & Nufiez,
Abogados, Caracas 2003, pp. 99-121; “La distincion entre las personas juridicas y las personas
privadas y el sentido de la problematica actual de la clasificacion de los sujetos de derecho” en
Revista Argentina de Derecho Administrativo, N° 17, Buenos Aires 1977, pp. 15-29.

91 See in Official Gazette N° 39.465, July 14,2010
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Each of the legal persons that conform the political subdivision of the State, that
is, the Republic, the States and the Municipalities, according to the Public
Administration Organic Law, have “organs”, that are the ones whose functions,
when exercised, can produce legal effects regarding third parties, or whose acts have
obligatory force. These organs of these public law territorial legal persons are the
ones that can be considered as part of Public Administration pursuant the terms of
article 15 of the Organic Law. In the case of the Republic, for instance, within the
organs, the most important ones are the Ministries. For instance, in the
environmental field, the most important organ of the Republic and its National
Public Administration organization was the Ministry of Environment, in the mining
field, is the Ministry for Basic Industries and Mining, and in the hydrocarbon and oil
field, is the Ministry of Energy and Oil.

According to the provisions of the Public Administration Organic Law, therefore,
in no case, the decentralized entities or commercial companies established as State-
own enterprises, as separate legal persons regarding Central Administration can
therefore be considered as “organs” of Public Administration as they are regulated
in article 15 of its Organic Law.

As I explained in 2015 that in Venezuela, the Constitution establishes the basic
principles for the organization of Public Administration, distinguishing between the
Central Public Administration and the Decentralized Public Administration, as
follows:

“Regarding Central Public Administration, it is composed of each of the
three levels of government, according to the federal form of the State by the
Executive organs of the State: at the national level, the President of the Republic
is the head of National Public Administration; at the States level, the Governors
of the States are the head of their States Public Administrations (Article 160);
and at the municipal level, the Mayors are the Heads of the Municipal Public
Administrations (Article 174).

Regarding the Central National Public Administration, as aforementioned, it
is basically organized around the Ministries, being the President of the Republic
the competent organ, following the general principles established in the Organic
Law on Public Administration, to determine their number, attributions and
organization as well as of the other entities of Central Public Administration
(Article 236.20).

Regarding the National Decentralized Public Administration, the Constitution
basically refers to the creation of autonomous institutions (public corporations),
which is a power reserved to statutes (Article 142), as such institutions are
always subjected to State control. Other forms of administrative functional
decentralization, like State-own enterprises or public foundations [State’s
private law persons], are regulated in the Organic Law on Public
Administration, except for Petréleos de Venezuela S.A., the State-owned oil
company, which is regulated in Article 302 of the Constitution as a nationalized
entity, and in the 2001 Hydrocarbon Law.

Regarding independent Regulatory Administrations, they are all regulated by
statutes (Banking Superintendence, Insurance Superintendence, Free Competition
Superintendence, Stock Exchange Commission), except for the Central Bank of
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Venezuela that is also regulated as an autonomous entity in the Constitution
(Article 320).7%?

As mentioned, the universe of the National Public Administration has been mainly
regulated by the Public Administration Organic Law,” declaring that it consists of
“organs, entities and missions” (art. 15): the first, comprises the “Central Level of
National Public Administration” (articles 44 ff.), including among other organs the
Ministries (articles 61 ff.); the second, comprises the Decentralized Public
Administration (articles 92 ff.), integrated, as stated in article 29, by entities with
public law and private law personality;’* that is, in addition to those decentralized
entities created and regulated by special laws such as the Central Bank of Venezuela
and the public corporations (institutos publicos) (articles 96 ft.); the decentralized
entities incorporated according to the Civil or Commercial Law, like the state-
owned enterprises (articles 103 ff.), the State’s Foundations (articles 109 ff.) and the
State Civil Associations (articles 116 ff.); and the third are the so called “Missions”
(article 132).

Consequently, all those entities are considered as part of the public sector
according to article 5 of the Financial Management of Public Sector Organic Law,
which includes in addition to the public corporations (institutos autonomous), the
National Universities, the National Academies, the State Associations, the State
Foundations, and all the State legal persons of public law (which includes the
Central Bank of Venezuela), the state-owned enterprises and their direct
subsidiaries.”

92 See Allan R. Brewer-Carias, Administrative Law in Venezuela, Editorial Juridica
Venezolana, Second Edition, 2015, p. 52. Available at: Available at: http://allanbrewercarias.
com/wp-content/uploads/2013/08/9789803651992-txt.pdf

93 See Official Gazette N° 6.147 Extra. of November 17, 2014. Available at: http://www.
conatel.gob.ve/wp-content/uploads/2015/02/Ley-Org%C3%A 1nica-de-Administraci%C3%B3n-
P%C3%BAblica.pdf

94  Article 29: The functional decentralized entities are of two types: Decentralized entities
with private law form, which are conformed by legal persons incorporated according to the
provisions of private law [...]. 2. Decentralized entities with public law form, which are
conformed by those legal persons created and rued by public law provisions and which can have
been attributed to exercise public powers.”

95 Article 5.8. The commercial societies in which the Republic and the other persons
aforementioned in this article have a share equal or more to 50% of its capital. Also subjected to
the law, are the companies totally owned by the State, that through holding shares of other
companies, have the function of coordinating the entrepreneurial management of a sector of the
national economy. 9. The commercial societies in which the persons referred to in the previous
numeral, have a participation equal to or more than 50% of its outstanding capital.” See Official
Gazette No 6.210 Extra of December 30, 2015. Available at: http://www.bod.com.ve/media
/97487/GACETA-OFICIAL-EXTRAORDINARIA-6210.pdf.. The State owned enterprises were
defined by the Constitutional Chamber of the Supreme Tribunal (in a 2002 decision) as “State
legal persons with the form of commercial companies, subjected to a mixed legal regime, of public
and private law, although preponderantly of private law, due to its form, but not exclusively,
because their close relation with the State, imposes their subjection to mandatory public law
provisions sanctioned in order to secure the best organization, functioning and execution of control
by the Public Administration, by its organs or by those that contribute to attain their objectives.
See decision N° 464 of March 18, 2002 (Case: Interpretacion del Decreto de la Asamblea
Nacional Constituyente de fecha 30 de enero de 2000, mediante el cual se suspende por 3 dias la
negociacion de la Convencion Colectiva del Trabajo), in Revista de Derecho Publico, N° 89-92,
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New, regarding the “entities” as part of Public Administration, according to the
same article 15 of the Organic Law, they are all those legal persons created as a
consequence of the process of functional administrative decentralization, as separate
and different legal persons regarding the legal persons derived from the political
subdivision of the country, that is, from the Republic, the States, of the Metropolitan
Districts and of the Municipalities.

Such separate legal persons, particularly referring to the economic activities, can
have a public law form when the person is created directly by statute, as is the case
of the institutos autonomos or institutos publicos (Government Corporations) or of a
private law form, like the one attributed to the commercial companies or public
enterprises (compariia or sociedad anonima) according to the Commercial Code
regulations.

The basic characteristic for all these “entities” in order to be considered as part of
the Public Administration is that they must be created by the already mentioned
territorial legal political persons (Republic, States. Municipalities) as integrating the
public sector, as a consequence of a process of administrative decentralization, or by
an “entity” already created by them. The imbrications between central Public
Administration (organs) and decentralized Public Administration (entities), is such,
that according to article 38, “Public Administration can temporally assign the
accomplishment of material or technical activities of its attributions to their
respective functionally decentralized entities ...”

Article 29 of the Public Administration Organic Law, establishes the general
framework of all these functional decentralized “entities” basically referring to the
National Level of government (National Public Administration) that can be created
by the organs of the State, that can be of two sorts, with “public law form” or
“private law form,” as follows:”

1. Functional decentralized entities with public law statute comprising those
legal persons created and subjected to public law statutes and that can also be
attributed the exercise of public powers.

2. Functional decentralized entities with private law statute comprising those
legal persons established and subjected to private law statutes, which can or not
adopt the entrepreneurial form in accordance with the purpose seeking with its
creation and bearing in mind if their fundamental income comes from their own
activities or from public funds.

In the first place, the “entities” of Public Administration established as functional
decentralized entities with “public law form,” are those separate legal persons
created and ruled by public law provisions and that could have attributed the
exercise of public powers.” The classical public law form of functional
decentralization is the instituto autonomo or instituto publico (Government
Corporation) that must be created by statute (article 98), in order to accomplish
specific State activities including entrepreneurial ones.

Editorial Juridica Venezolana, pp. 218 ff. Available at: http://allanbrewercarias.com/wp-
content/uploads/2007/08/2002-REVISTA-89-90-91-92.pdf

96 The distinction can also be found in article 7 of the already mentioned Organic Law of the
Financial Administration of the Public Sector.
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In the second place, the functionally decentralized entities created with “private
law form,” that conforms the legal persons established according to private law
provisions, that can adopt or not the entrepreneurial form in accordance to the goals
and objectives that originated their incorporation, and bearing in mind if the origin
of their resources come form their own activity or from public funds. The classical
private law form of functional decentralization are the State own enterprises
(empresas del Estado), that must be created with the authorization of the President
of the Republic (article 104), and in which the Republic or any other decentralized
entity owns more than the 50% of its shares (article 103). This are functional
decentralized “entities” created by the organs of the State which are subject to
private law statutes, are those with entrepreneurial purposes in the sense that their
principal activity is the production of goods or services directed to be sold and
whose income or resources basically derive from such activity. Their legal
personality is acquired through the incorporation of the company in the Public
Commercial Registry (Article 104).

4. Principles related to State-own enterprises as part of
Public Administration

A. Definition and creation

The legal persons named in the Public Administration Organic Law, as “State own
enterprises” (empresas del Estado), are all those commercial companies in which
the Republic, the States, the Municipalities, or any other functional decentralized
entities provided in such Organic Law like the Government Corporations (institutos
autonomos), and other State-own enterprises, on their own or together, have more
than the 50% of the shares of the stock of the company (article 103).

Therefore, regarding “public enterprises,”®® only those incorporated as first and
second tier subsidiaries are “State own enterprises” in the terms of the Public
Administration Organic Law. This implies that none of its provisions are applicable

97With this legal definition, all the erratic effort to define “State-own enterprises” for the
purpose of determining the jurisdiction of the Judicial Review of Administrative Action Courts
(contencioso administrativo), where overcome. See decision of the Constitucional Chamber of the
Supreme Tribunal N° 2724 of December 18,2001 (Case: Impugnacion del articulo 20 ordinal 9o
de la Ley del estatuto Sobre el Régimen de Jubilaciones y Pensiones de los Funcionarios o
Empleados de la Administracion Publica Nacional, de los Estados y de los Municipios). See also,
the decision of the Civil Cassation Chamber of the Supreme Tribunal of April 25, 2003 (Case:
Leonardo Segundo Cenci E. vs. Gobernacion del Estado Tachira), in Revista de Derecho Publico,
N° 93-96, Editorial Juridica Venezolana, Caracas 2003, pp. 473 ff.

98The expression “public enterprises” is an economic concept referred to all sort of
organizations (organs or entities) of the State that develop commercial activities; a concept
different to “State-own enterprises” used in the strict sense of the Organic Law on Public
Administration, referred only to the first and second tier State own companies or subsidiaries. See
in general, regarding public enterprises: Allan R. Brewer-Carias, Les entreprises publiques en
droit comparé, Paris 1978; Las empresas publicas en el derecho comparado, Universidad Central
de Venezuela, Caracas 1967; El régimen juridico de las empresas publicas en Venezuela,
Ediciones del Centro Latinoamericano de Administracién para el Desarrollo, Caracas 1980; and
Jestis Caballero Ortiz, Las Empresas Publicas en el Derecho Venezolano, Editorial Juridica
Venezolana, Caracas 1982
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to third tier commercial companies, even if considered as “public enterprises,” and
eventually part of the public sector.

The Public Administration Organic Law also expressly authorizes the Republic,
the States, the Municipalities, and the other decentralized entities, to create
commercial companies with just one shareholder (art. 106). In such cases of state-
owned enterprises with one shareholder, the decision to create it, if adopted by the
Republic, the States or the Municipalities it must be respectively issue by the
President of the Republic in Council of Ministers, the Governor or the Mayor,
through a Decree or resolution (art. 104).

This possibility to establish commercial companies with only one single
shareholder® is regulated in article 106 of the Organic Law as a formal exception to
the partnership contractual basis generally required in all commercial companies
according to the Commercial Code. Previous to this provision now applicable to all
State-own enterprises, only the case of Petroleos de Venezuela S.A. (PDVSA) could
be distinguished as a commercial company incorporated with only one shareholder,
in such case, the Republic, according to the provisions of the 1975 Nationalization
Law.! Later, due to the decision to transform two Government Corporations
(institutos autonomos) acting in the Oil Industry, the [nstituto Venezolano de
Petroquimica and the Corporacion Venezolana del Petroleo, to be commercial
companies, the respective Statutes provided for the incorporation of the commercial
companies Intevep S.A. and Corpoven S.A., as subsidiaries of Petroleos de
Venezuela S.A., with this holding company as the only shareholder.

According to the regulations of the Public Administration Organic Law, the State
own enterprises acquires their juridical legal personality statute (personalidad) by
registering their incorporation document and their by-laws in the Commercial
Registrar of its domicile, which must also register the Official Gazette where has
been published the decree or resolution authorizing its incorporation act (Art. 104).
All these documents must also be published in the Official Gazette of the Republic
or in the gazettes of the States or Municipalities (art. 105). Being private law legal
persons, the State-own enterprises are subjected to the “ordinary legislation”,
particularly, that established in the Commercial Code, except regarding what it is
established in the Public Administration Organic Law (article 108). Nonetheless,
being public enterprises, the State own enterprises are also subjected to the
applicable statutes referred to the whole public sector.

B. Representation

Being the state-owned enterprises, commercial companies constituted according to
private law commercial provisions, its activities, as commercial enterprise, must
always be subjected to their own by-laws. Consequently, their representation to act
as a company can only be exercised according to what is determined in those by-
laws, particularly for entering into contracts with third parties. The common trend

99See Allan R. Brewer-Carias, Las empresas publicas en el derecho comparado, Universidad
Central de Venezuela, Caracas, 1967, pp. 115 ff.

100 See Allan R. Brewer-Carias, “Aspectos organizativos de la industria petrolera
nacionalizada”, en Archivo de Derecho Publico y Ciencias de la Administracion, Régimen
Juridico de las nacionalizaciones en Venezuela, Caracas, Vol. III, 1972-1979, Tomo I, Instituto de
Derecho Publico, Universidad Central de Venezuela, Caracas, 1981, pp. 407 {f.
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on these matters, inserted in those by-laws, is that, in general, contracts to be signed
by the public company must be approved by the Board of Directors and signed by its
President. The Board of Directors could also expressly authorize other persons to act
as the representatives of the company.

Referring to national public enterprises, therefore and according to the
Constitution, the Organic Law on Public Administration and the Organic Law on
Administrative Procedure, the respective Minister to which the public enterprises are
assigned or attached cannot act on their behalf. As all public officials, they can only
act when specific attributions are given to him through statutes in order to
accomplish specific activities. The Ministers of the National Executive are organ of
the President of the Republic, and therefore, members of the National Executive,
and as such they have no express attribution to act as a representative of the public
enterprises attached to them, and could not sign contracts representing those
company.

On the other hand, also referring to the representation of public enterprises, the
Attorney General of the Republic cannot act representing such entities. The
Attorney General is the representative of the Republic, having as his principal
function, according to the Constitution and the Organic Law of the Attorney
General’s Office to assist, represent and defend before the courts of justice or
extrajudicially the assets, rights and interest of the Republic (arts. 1, 14). Regarding
the Republic’s decentralized entities, like the state-own enterprises, he has just the
attribution to give legal advice to them when expressly asked by the competent
public official of the national Executive exercising administrative control upon
them, that is the respective Minister of attachment (art. 21), and also the attribution
to participate (intervenir) in judicial processes in which the decentralized entities are
party (art. 76).

That is, regarding legal advice, the Attorney General is empowered to give his
legal advice to public enterprises regarding their activities, when requested through the
Minister to which they are attached (article 21of the Organic Law of the General
Attorney’s Office).

Regarding the participation (intervencion) in judicial processes in which a public
enterprise is a party, the Attorney General has the express attribution to participate
when he considers that the patrimonial rights or interest of the Republic can be
affected (article 76). For such purpose, the Organic Law compels the courts to notify
to the Attorney General regarding any judicial action involving public enterprises
(art. 5).

But none of the aforementioned attributions of the Attorney General gives him any
quality whatsoever to judicially or extrajudicially “represent” the public enterprises,
nor to approve or not approve contracts signed by them, nor to authorized or not
authorized them, or to act in a judicial process in the name or representing the public
enterprises.

C. Attachment to a Ministry and control of adscripcion

The most important provisions of the Public Administration Organic Law in
relation to national State-own enterprises, beside the aforementioned provisions
regarding their incorporation and the required level of subsidiary (first and second)
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in order to be considered as such, are those set forth for the purpose of assuring the
control regarding their activities by organs of Public Administration.

This Organic Law, in this regard, establishes a system of what is called “control
de adscripcion” (attachment control), which is provided in particular to be applied
in the relationship between Public Administration organs and administrative
decentralized entities (separate legal persons), in order to distinguish it from the
hierarchical control that corresponds to the relationship between the organs of Public
Administration of one of the political subdivisions of the State.

The “adscription” control only exists when the administrative relationship is
established between different legal persons, for instance among the Republic and a
Government Corporation (instituto autonomo) or a state-own enterprise. That is
why, all “entities” considered part of the National Public Administration have to be
attached to a Ministry or organ of “adscription” (articles 118, 119), which have the
following attributions listed in article 120: to define the policy to be developed by
the company, for which purpose it can formulate the necessary general directives; to
permanently exercise the coordination, supervision and control functions; to
continuously evaluate the accomplishment and results of its management and
promptly inform the President of the Republic; to inform quarterly the national
organ of planning regarding the executions of the plans by the enterprise; and to
propose the President of the Republic, the needed reforms, in order to modify or
eliminate the ascribed State-own enterprise.

In the case of national state-own enterprises subjected to the Public
Administration Organic Law, the adscription (attachment) control established in it,
is called “shareholding control” because it is the one that is exercised by means of
the public official (organs of Public Administration) representing the shares of the
Republic in the Shareholders meetings of the State-own enterprise. That means that
the Ministers, in relation to the companies that are attached to their Ministries, have
basically the power to represent the shares of the Republic in the company, as it is
expressly stated in article 78.14 of the Organic Law on Public Administration,
exercising the shareholding control regarding the activities of the company; but such
representation of the shares of the Republic in the public enterprises, for instance,
does not authorize the Ministers to represent the company before third parties or to
act on behalf or representing the attached enterprises, nor to sign on their behalf
contracts with third parties “representing” the company.

In the Public Administration Organic Law this control is only set forth expressly
regarding first tier State-own enterprises subsidiaries, like the case of PDVSA
subjected to the shareholding control exercise by the Ministry of Energy and Oil.
Nonetheless, according to the 2001 Hydrocarbons Law,'”' the national Oil
companies are governed in addition to the provisions of the Law and its Regulations,
by the provisions enacted by the National Executive through the Ministry of Energy
and Oil (article 29); which according to article 30 of the same Law is in charge of
inspecting and controlling the public Oil enterprises and its subsidiaries, being
authorized to enact general rules and policies applicable to these matters.

In order to the adscription control be exercise in the national level of the State
(Republic) by the organs of national Public Administration, the Organic Law assigns

101 See in Official Gazette N° 38.493 of August 4, 2006
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to the President of the Republic the duty to issue a Decree establishing the
adscription of Government Corporations, State-own enterprises, State foundations or
State civil associations to the corresponding organs of Central Public
Administration, particularly, to the Ministries. According to article 117 of such
Decree, the President is also empowered to vary the adscription according the
changes in the organization of the Ministerios (Ministries); to change the share
ownership from one to other Public Administration organ, or transfer it to a
decentralized entity; to merge State-own enterprises and transform foundations or
administrative services in State-own enterprises.

The Decree of Adscription of entities to the Ministries of Public Administration,
was initially issued in 2001'°%, and for instance, regarding the then Ministry of
Energy and Mines, the only State-own enterprise ascribed to it was PDVSA (art.
10), because it is the only State-own enterprise in the oil industry whose shares are
owned by the Republic. The subsidiaries of PDVSA were not ascribed to the
Ministry, as none of the second and their tier subsidiaries companies established in
the oil industry have never been ascribed to it.

The adscription of public entities to the Ministries was later establish in the
Decree on the Organization and Functioning of the national Public Administration
of 2009,'% in which again, for example, PDVSA was the only oil State-own
enterprise directly own by the Republic and ascribed to the Ministry of the Popular
Power of Energy and Oil (Transitory Disposition Twentieth). None of the
subsidiaries of PDVSA or their subsidiaries are ascribed to the Ministry, and
therefore according to the Organic Law on Public Administration are not subjected
to the direct control or supervision by the Government. Nonetheless, as mentioned,
according to the Organic Law on Hydrocarbons, all the State-own enterprises that
conform the oil sector are subject to the inspection and control of the Ministry of
Energy and Petroleum, and to the rules and policies it enacts (articles 29, 30).

Consequently, the subsidiaries of PDVSA, as all second tiers of level public
enterprises, even being subjected to the Organic Law for other purposes, are not and
have never been ascribed to any Ministry. Such adscription control is reserved to
first level State-own enterprises, and therefore it is not and has not been exercised
regarding second and third level subsidiaries public enterprises.

In relation to the first level State-own enterprises, that is, those in which the
Republic is the shareholder, as is the case, for example, of Petrdleos de Venezuela
S.A. (PDVSA), article 118 of the Public Administration Organic Law, assign the
Ministry of Energy and Oil, with the general power to define the policy to be
developed by the company, for which purpose it can formulate the necessary general
directives; to permanently exercise the coordination, supervision and control
functions; to continuously evaluate the accomplishment and results of its
management and promptly inform the President of the Republic; to inform quarterly
the national organ of planning regarding the executions of the plans by the
enterprise; and to propose the President of the Republic, the needed reforms, in
order to modify or eliminate the ascribed State-own enterprise. None of these

102 See Official Gazette N° 5.556 Extra, of November 13, 2001
103 See Decree N° 6.670 of April 22,2009 in Official Gazette, N° 39.163, of April 22, 2004.
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powers or attributions can be directly exercise neither regarding the subsidiaries of
the PDVSA nor regarding the subsidiaries of the subsidiaries of PDVSA.

In addition, according to article 120 of the Public Administration Organic Law,
the Ministry of attachment must determine the management index applicable for the
evaluation of the institutional accomplishments of the ascribed State-own
enterprises, which as mentioned, are those in which the ownership of the shares
corresponds to the Republic. For such purpose, the Organic Law prescribes the need
for the ascribed State-own enterprises to sign a management agreement
(compromiso de gestion), for which a detailed content of them is enumerated in
article 132 ff. of the Organic Law. Those State-own enterprises must also send an
annually to the Ministry of Adscription a report with the accounts of its management
(article 122).

Regarding the second-tier subsidiaries public enterprises that are not subjected to
the adscription control system established in the Organic Law, the only provision of
the Public Administration Organic Law indirectly applicable to them, is establish in
article 124, imposing the first level State-own enterprises (like PDVSA) the
obligation to inform the Ministry of Adscription, any shareholding participation that
they could reach in other enterprises, and on its economic results.

From what has been previously said, is possible to conclude that the provisions of
the Public Administration Organic Law, regarding national public enterprises, are
only applicable to the first and second tier subsidiaries establish as commercial
companies by the organs of Public Administration and by other entities, which are
the ones considered as State-own enterprises in such Law. Regarding these first and
second tier public enterprises, the Constitutional Chamber of the Supreme Tribunal,
in a decision of 2002, referred to them after identifying the legal nature of PDVSA
and its subsidiaries, considering them as “State legal persons with the form of
commercial companies, subjected to a mixed legal regime, of public and private law,
although preponderantly of private law, due to its form, but not exclusively, because
their close relation with the State, impose they subjection to obligatory public law
provisions sanctioned in order to assure the best organization, functioning and
execution control by the Public Administration, by its organs or by those that

contribute to attain their objectives”.!%

Therefore, for example, the enterprises subsidiaries of one of the subsidiaries of
PDVSA, and therefore a third level subsidiary public enterprise of PDVSA S.A.,
even considered as a “public enterprise” integrated in the national public sector of
Venezuela, it cannot formally be considered a “State own enterprise” in the terms of
the Public Administration Organic Law, and are not subjected to the provisions of
the say Organic Law, which define State-own enterprises only up to the second level
subsidiaries, and establish a control system regarding the State-own enterprises that
is only applicable to the first level subsidiaries.

104 See decision N° 464 of March 18, 2002 (Case: Interpretacion del Decreto de la Asamblea
Nacional Constituyente de fecha 30 de enero de 2000, mediante el cual se suspende por 3 dias la
negociacion de la Convencion Colectiva del Trabajo), in Revista de Derecho Publico, N° 89-92,
Editorial Juridica Venezolana, pp. 218 y ss. See in general, Isabel Boscan de Ruesta,
“Consideraciones sobre la naturaleza juridica de Petroleos de Venezuela, S.A.,” in Revista de
Derecho Publico, N° 9, Editorial Juridica Venezolana, Caracas, 1982, pp. 55-60.
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5. Principles related to Petréleos de Venezuela S.A (PDVSA)
as a State-owned enterprise

Petroleos de Venezuela S.A. (PDVSA) has been since 1975, without doubts, the
most important public enterprise in Venezuelan legal system, and the only directly
regulated in the 1999 Constitution.!%

A. The creation of PDVSA

This public enterprise was created in 1975 as a state-owned enterprise established
by the Republic, in application of the Organic Law of the nationalization of the Oil
Industry (Ley que Reserva al Estado la Industria y el Comercio de los
Hidrocarburos).'% It was created as an instrumentality of the Venezuelan State, in
order to manage, as a Holding, the Venezuelan Oil Industry once such Law began to
be enforced. The company was created as a commercial company in order to
manage the Industry with autonomy from the Government, but without excluding
diverse mechanism of control, with the economic purpose of generating profits,
without political interference, and only contributing economically to the State
through income tax laws.

Initially PDVSA, as was expressly stated in the Report for the nationalization of
the Oil Industry discussed in the Venezuelan Congress in 1975, drafted by the
Presidential Commission on the Oil Reversion of 1974, was conceived for the task
of assuming the management of the Oil Industry, once nationalized, as “an

105 See on the legal regime of Petroleos de Venezuela S.A.: Allan R. Brewer-Carias and
Enrique Viloria, El holding publico, Editorial Juridica Venezolana, Caracas 1986; Allan R.
Brewer-Carias and Enrique Viloria, Sumario de las Nacionalizaciones (Hierro y Petréleo),
Ediciones Conjuntas, Editorial Juridica Venezolana-Universidad Catolica del Tachira,
Caracas-San Cristobal, 1985; Allan R. Brewer-Carias, “El caracter de Petroleos de Venezuela S.A.
como instrumento del Estado en la Industria Petrolera” en Revista de Derecho Publico, N° 23,
Editorial Juridica Venezolana, Caracas, julio-septiembre 1985, pp. 77-86; “Aspectos organizativos
de la industria petrolera nacionalizada en Venezuela” en Archivo de Derecho Publico y Ciencias
de la Administracion, Vol. 111, 1972-1979, Tomo 1, Instituto de Derecho Publico, Facultad de
Ciencias Juridicas y Politicas, Universidad Central de Venezuela, Caracas 1981, pp. 407-491;
Consideraciones sobre el régimen juridico-administrativo de Petréleos de Venezuela S.A.” en
Revista de Hacienda, N° 67, Afio XV, Ministerio de Hacienda, Caracas 1977, pp. 79-99; “El
proceso juridico-organizativo de la industria petrolera nacionalizada en Venezuela” en Revista de
la Facultad de Ciencias Juridicas y Politicas, N° 58, Universidad Central de Venezuela, Caracas
1976, pp. 53-88, and in “El proceso juridico-organizativo de la industria petrolera nacionalizada en
Venezuela” en Marcos Kaplan (Coordinador), Petroleo y Desarrollo en Meéxico y Venezuela,
Universidad Nacional Autonoma de México, México 1981, pp. 333-432.

106 See in Official Gazette N° 1.769, August 29, 1975. See our works regarding Petroleos de
Venezuela: Allan R. Brewer-Carias, “Consideraciones sobre el Régimen Juridico-Administrativo
de Petroleos de Venezuela, S.A.”, en Revista de Hacienda N° 67, Caracas 1977, p. 79-99;
“Aspectos organizativos de la Industria Petrolera Nacionalizada en Venezuela”, in Instituto de
Derecho Publico, en Archivo de Derecho Publico y Ciencias de la Administracion, 1972-1979,
Vol. III, Tomo I, Caracas 1981, p. 407-491; y en Marcos Kaplan (Coordinador), Petréleo y
Desarrollo en México y Venezuela, UNAM, México 1981, p. 333 a 432; Allan R. Brewer-Carias,
“El proceso Juridico Organizativo de la Industria petrolera Nacionalizada en Venezuela”, en
Revista de la Facultad de Ciencias Juridicas y Politicas N° 58, Caracas 1976, p. 53-88; Allan R.
Brewer-Carias, “El caracter de Petroleos de Venezuela, S.A. como instrumento del Estado en la
industria petrolera”, Revista de Derecho Publico, N° 23 (julio-septiembre), Editorial Juridica
Venezolana, Caracas 1985, pp. 77-87.
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independent entity different to the [Central] Public Administration, subject to the
directives inserted by the State as expressed in the Nation Plan.” The Report insisted
in affirming that the intention was to “keep the Oil Administration out of
bureaucratic rules and practices conceived for public bodies and not for modern and
complex entities devoted to large-scale production for large and frequent
transactions.” In fact, the Oil Management Organization to be created was conceived
as a “vertically integrated organization, multi-company and directed by a Holding
exclusive and sole property of the State,” with companies that were to be “capable
of acting with full efficiency in the commercial field,” acting with “self-sufficiency
and capacity for the renewal of its management cadres.”!%’

It was in accordance with these recommendations that on August 29, 1975,
Congress enacted the Organic Law Reserving to the State the Industry and
Commerce of Hydrocarbons,'®® whereas to continue with the performance of the
reserved activities (developed up to that moment by foreign private companies),
Article 5 provided that “the State” was to perform them “directly by the National
Executive or through entities of its own property” (art. 15). The Legislator
theoretically assigned to the Executive, the decision to directly take care of the
nationalized industry or through entities of the decentralized administration. Despite
this apparent liberty, the Law established the guidelines for the Executive to take
care of the nationalized industry through decentralized entities, that is to create them
“with the legal form it considers convenient, the enterprises it deems necessary to
perform regular and efficiently” the reserved activities (art. 6). The provision also
authorized the National Executive to “assign one of the enterprises the functions of
coordination, supervision and control of the activities of the others, assigning the
ownership of the shares of any of such enterprises.” According to Article 7 of the
same Organic Law, such enterprises “will be governed by the Organic Law and its
Regulations, by its own by-laws, by the disposition enacted by the National
Executive and by the ordinary law that could be applied.” That is, the state-owned
enterprises were to be governed preponderantly by private law, although not
exchlloséively because being a state-owned enterprise, they were also subject to public
law.

107 See the references to the Report, in Allan R. Brewer-Carias, “Consideraciones sobre el
régimen juridico-administrativo de Petroleos de Venezuela S.A.,” in Revista de Hacienda, No. 67,
Ano XV, Ministerio de hacienda, caracas, 1977, p. 80. Available at
http://allanbrewercarias.net/Content/449725d9-f1cb-474b-8ab2-
41efb849fea8/Content/11.4.107.%20CONSID.REG.JUR.ADMIN.PETROLEOS%20VZLA%2019
77.pdf

108 See Official Gazette No. 1769 Aug. 29, 1975.

109 See Allan R. Brewer-Carias, “Consideraciones sobre el régimen juridico-administrativo de
Petroleos de Venezuela S.A.,” in Revista de Hacienda, No. 67, Ao XV, Ministerio de hacienda,
caracas, 1977, pp. 83-84. Available at: http://allanbrewercarias.net/Content/449725d9-f1cb-474b-
8ab2-41efb849fea8/Content/11.4.107.%20CONSID.REG.JUR.ADMIN.PETROLEOS%20VZLA
%201977.pdf. In this regard, the Constitutional Chamber of the Supreme Tribunal in its decision
No. 464 of March 3, 2002, has define the state owned enterprises like PDVSA, as “state persons
with the legal form of private law,” which implies, as a consequence, that “the legal regime
applicable to them is a mixed regime, both of public law as well as private law, even when it is
predominantly private law, due to its form, but not exclusively, since their intimate relationship
with the State, subjects them to the mandatory rules of public law dictated for the best
organization, operation and control of execution of the Public Administration, by the organs that
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Accordingly, the day after the enactment of such Nationalization Organic Law,
the President of the Republic issue Decree No. 1123 of August 30, 19750 creating
as “a state-owned enterprise, with the form of commercial corporation (Sociedad
anonima), that will fulfill and execute the policy dictated by the National Executive,
through the Ministry of Mines and Hydrocarbons on matters of hydrocarbons” (Art.
12). "' The enterprise was created with a stock represented in shares exclusively
owned by the Republic, as sole shareholder, and the by-laws were inscribed in the
Commercial Registrar on September 15, 1975.112

As a consequence, as [ expressed in 1985, there is no doubt that the:

“intention of the Legislature was to organize the Nationalized Oil
Administration, through state-owned enterprises (entities or State persons), with
the form of commercial corporations and therefore with a mixed regime of
public law and private Law.”!'!3

Therefore, as I also wrote in 1985:

“PDVSA is a State-own enterprise, wholly owned by it and responding to the
policies that it dictates, and as such, is integrated within the general organization
of the State Administration, as a decentralized administration entity, but with the
form of a commercial corporation, that is, of a person of private law.”!!4

are integrated to it or contribute to the achievement of its tasks.” (Case: Interpretacion del Decreto
de la Asamblea Nacional Constituyente de fecha 30 de enero de 2000, mediante el cual se
suspende por 3 dias la negociacion de la Convencion Colectiva del Trabajo), in Revista de
Derecho Publico, N° 89-92, Editorial Juridica Venezolana, Caracas 2000, pp. 218, 219. Available
at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2002-REVISTA-89-90-91-92.pdf.

110 See See Decree N° 1.123, August 30, 1975 Official Gazette N° 1.770 Extra, August 30,
1975. See Allan R. Brewer-Carias, “Consideraciones sobre el régimen juridico-administrativo de
Petroleos de Venezuela S.A.,” in Revista de Hacienda, No. 67, Ao XV, Ministerio de hacienda,
caracas, 1977, pp. 83-84. Available at: http://allanbrewercarias.net/Content/449725d9-f1cb-474b-
8ab2-41efb849fea8/Content/11.4.107.%20CONSID.REG.JUR.ADMIN.PETROLEOS%20VZLA
%201977.pdf.

111 That is why the Constitutional Chamber of the Supreme Tribunal has explained that
PDVSA and its subsidiaries are state owned enterprises with private law form. See decision No.
464 of March 3, 2002 (Case: Interpretacion del Decreto de la Asamblea Nacional Constituyente
de fecha 30 de enero de 2000, mediante el cual se suspende por 3 dias la negociacion de la
Convencion Colectiva del Trabajo), in Revista de Derecho Publico, N° 89-92, Editorial Juridica
Venezolana, Caracas 2000, pp. 218, 219. Available at: http://allanbrewercarias.com/wp-
content/uploads/2007/08/2002-REVISTA-89-90-91-92.pdf

112 N° 23, Tomo 99-A, Publisher in Municipal Gazette, Federal District Federal, N° 413,
September 25, 1975

113 See Allan R. Brewer-Carias, “El caracter de Petroleos de Venezuela, S.A. como
instrumento del Estado en la industria petrolera,” in Revista de Derecho Publico, N° 23, Julio-
Septiembre 1985, Editorial Juridica Venezolana, Caracas 1985, pp. 77, 80. Available at:
http://allanbrewercarias.com/wp-content/uploads/2007/08/rdpub_1985 23.pdf.

114 Idem. at 81. Therefore, pursuant with the Venezuelan Constitution and relevant statutes,
PDVSA and its subsidiaries, as was also affirmed in decision No. 464 of March 3, 2002 (Case:
Interpretacion del Decreto de la Asamblea Nacional Constituyente de fecha 30 de enero de 2000,
mediante el cual se suspende por 3 dias la negociacion de la Convencion Colectiva del Trabajo),
of the Constitutional Chamber of the Supreme Tribunal, are part of the National Public
Administration, observing that: “although [PDVSA] is a company incorporated and organized in
the form of a public limited company, it is beyond doubt, and reaffirmed as such by the
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As it has been mentioned, in Venezuela, Public Administration is comprised of the
“Central Public Administration” and the “Decentralized Public Administration.”
According to the Venezuelan Constitution (Article 242) and the Organic Law on
Public Administration (Articles 59-61), the National Central Public Administration
directed by the National Executive, consists of the organs of the government itself,
such as the various Ministries.!'> The National Decentralized Public Administration,
on the other hand, consists of entities such as public corporations and state-owned
commercial enterprises like PDVSA and its subsidiaries, which are not part of the
government itself, being nonetheless attached to the corresponding government
Ministry.!'® That is why, the Constitutional Chamber of the Supreme Tribunal with
regard to the legal regime applicable to PDVSA and its subsidiaries, has explained
that it “allows them to be clearly differentiated, not only from the centralized Public
Administration and autonomous institutes, but also from other state owned
enterprises.”!!’

In any case, as all state-owned enterprises, PDVSA and its subsidiaries are subject
to rules of public law. For instance, in addition to the provisions of the Organic Law
on Public Administration, to the provisions of the Public Contracting Law (Article
3)'"® and the Organic Law of the General Audit Office (Article 9).'"” As a
decentralized entity of the National Public Administration is of course subject to all
the general regulations and principles related to the functioning of Public
Administration included in the Organic Law (in particular, Title II. Principles and
basis of the functioning and organization of Public Administration: articles 3-28, 33-
43), as well as in other laws referred to the organs and entities of the Public
Administration, like the Organic Law of Administrative Procedure; the Organic Law
on Public Assets (Article 4);'?° and the Financial Management of the Public Sector
Organic Law (article 6).'%!

Constitution of the Bolivarian Republic of Venezuela, that it is framed within the general structure
of the National Public Administration . . .” [Case: Interpretation of the Decree of the National
Constituent Assembly dated January 30, 2000, by which the negotiation of the Collective Labour
Convention is suspended for 3 days], See in Revista de Derecho Publico, N° 89-92, Editorial
Juridica  Venezolana,  pp. 219. Available  at: http://allanbrewercarias.com/wp-
content/uploads/2007/08/2002-REVISTA-89-90-91-92.pdf

115 See Articles 160, 174, 236.20 of the Constitution; see also Allan R. Brewer-Carias,
Administrative Law in Venezuela, Editorial Juridica Venezolana, Second Edition, 2015, p. 52;
available at: http://allanbrewercarias.com/wp-content/uploads/2013/08/9789803651992-txt.pdf.

116 See Articles 142; 300.

117 See Constitutional Chamber of the Supreme Tribunal decision No. 464 of March 3, 2002
(Case: Interpretacion del Decreto de la Asamblea Nacional Constituyente de fecha 30 de enero de
2000, mediante el cual se suspende por 3 dias la negociacion de la Convencion Colectiva del
Trabajo), in Revista de Derecho Publico, N° 89-92, Editorial Juridica Venezolana, Caracas 2000,
pp. 218, 219. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/2002-RE-
VISTA-89-90-91-92.pdf

118 See Official Gazette N° 6.154 Extra., November 19, 2014. Available at: http://www.
mindefensa.gob.ve/COMISION/wp-content/uploads/2017/03/LCP.pdf.

119 See Official Gazette N° 37.347, December 17, 2001. Available at: http://www.oas.org/
juridico/spanish/mesicic3_ven_anexo23.pdf

120 See Official Gazette N° 39.952 of June 26, 2012.

121 Article 5. See Official Gazette No. 6210 Extra., December, 2015, available at: http://
historico.tsj.gob.ve/gaceta_ext/diciembre/30122015/E-30122015-4475.pdf#page=1
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State owned enterprises are also part of the “Public Sector” as defined in Article 5
of the Financial Management of Public Sector Organic Law, which specifically
encompasses:

“8. Commercial companies in which the Republic or other persons referred
to in this Article have a shareholding equal to or greater than fifty per cent of the
share capital. This also includes the wholly state-owned companies, whose role,
through the holding of shares of other companies, is to coordinate the public
business management of a sector of the national economy [...]”!?

In addition and following the sense of the provisions of the 1975 Nationalization
Law, PDVSA was constitutionalized in Article 303 of the 1999 Constitution, which
directly assigs it what it already had, “the management of the oil industry.”
According to the article 2 of its by-laws, PDVSA, in fact, was established since
1975 to fulfill its corporate purpose implementing the national policy on matters of
hydrocarbons; that is, to generate profits as an economic enterprise in such sector.
Such was the “national policy to be implemented.”!?? Therefore, it is not correct to
say that “PDVSA was created by presidential decree not to generate profits but as a
national company to implement national policy on hydrocarbons” as was affirmed in
the United States District Court D. Delaware, (Crystallex International Corporation
v. Bolivarian Republic of Venezuela of 9 August 2028), accepting the statement
made of Crystallex (p. 402). On the contrary under the Nationalization Law and to
the decree of creation, PDVSA was to generate profit and that was the “national
policy to be implemented.”

Despite of the public law provisions regulating PDVSA, the fact is that PDVSA,
according to the aforementioned, was incorporated as a private commercial law
company, registered in the Commercial Registrar following the rules of the
Commercial Code, and providing in its by-laws that the members of the Board of
Directors of the company, although appointed by the President of the Republic, were
to perform their activities in a full time character (article 20), not having the status
of public officials, and thus, being regulated by Labor Law.

This implied that no Minister, members of the National Executive or any other
public officer could be appointed as member of the Board of Directors of PDVSA.
On the contrary, the Minister of Energy and Petroleum was only to be a member of
the Shareholders Meeting of the company (article 7 and 11), not having any direct
involvement in the management of the company, and much less any control on the
day-to-day operations of the company. In particular, article 29 of the original By-
Laws of PDVSA setted forth the following:

“Clause Twenty-nine. The Ministers of the Executive, the members of the
Supreme Tribunal of Justice, the Attorney General of the Republic and the
Governors of the States, and the Federal District may not be members of the
Company's Board of Directors during the exercise of their positions. Nor can be
members of the Board of Directors of the company, persons related to the

122 See Official Gazette No 6.210 Extra., December 30, 2015. Available at: http://
www.bod.com.ve/media/97487/GACETA-OFICIAL-EXTRAORDINARIA-6210.pdf.

123 See for instance the By-Laws of PDVSA, reformed by Decree No. 2184, Gaceta Oficial
No. 37.588 (Dec. 10, 2002).
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President of the Republic or the Minister of Energy and Mines in fourth degree
of consanguinity or second of affinity.”!?*

Based on all those provisions, Petroleos de Venezuela, S.A., is and has been a
public and State own enterprise, wholly owned by the Republic of Venezuela
(national artificial territorial person), which responds to the policies dictated by the
National Executive, and is part of the Public Administration organization, as an
entity or State-own enterprise, although with the legal form of a commercial
company, that is, private law person. It is the only State own company that is
directly and expressly regulated in the 1999 Constitution, in which it is set forth that
the State shall remain the only shareholder of the company (art. 303).

The consequence of these provisions is that according to the Venezuelan
Commercial Code, Petréleos de Venezuela S.A. (PDVSA), as a commercial
company (“compaiiia anonima or sociedad anonima”), is basically subjected to its
provisions, and in addition, to all other commercial law rules and practices
applicable, and in particular, to what is established in its own by-laws which were
adopted at the partnership incorporation, expressly establishing that it is governed
“by the rules established in the by-laws” (“regida por las bases establecidas en este
documento”). In addition to the provisions of the Commercial Code and to the
provisions of its own by-laws, it can also be subjected in some extend to some
administrative law statutes applicable to entities that are integrated in the national
public sector.

The company PDVSA, in this regard, can be considered in some aspects and by
some Statutes as a “public enterprise” (empresa publica), and in other, as a “State-
own enterprise” (“empresa del Estado”) which is another important concept of
Venezuelan administrative law, which is applicable to certain public enterprises that
are formally considered as “entities” that form part of the Public Administration
organization. That is, according to the Public Administration Organic Law, Public
Administration is integrated by “organs” or “entities”, and within the later, the
“State-own enterprises” which are only the first and second tier public enterprises
subsidiaries of the Republic.

It is necessary to study both concepts: “public enterprise” and “State-own
enterprise” in Venezuelan administrative law and its legal effects regarding the
company, which frequently are incorrectly included without distinction in the single
English expression “State-own enterprise”.

B. PDVSA as public enterprise subjected to some statues referred to the
National Public Sector

As aforementioned, the expressions “public enterprise” and “State-own
enterprise” are different in Venezuelan Administrative Law and cannot be
confounded, which can occur, particularly when the expression “State-owned
enterprises” is used in English comprehending both Spanish expressions, empresas
publicas (public enterprises) and empresas del Estado (State-own enterprises). In
Spanish and in Venezuelan Administrative Law these expressions have different
meaning: The former, “public enterprise,” basically has an economic connotation

124 See for instance the By-Laws of PDVSA dated 2002, modified by Decree N° 2.184 of
December 10, 2002, in Gaceta Oficial N° 37.588 of December 10, 2002.
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referring to units or organizations that are part of the public sector, and the latter,
“State-own enterprise”, has more a formal or organic connotation regarding the
Public Administration organization. Accordingly, is possible to say that all “State-
own enterprises” can be considered as “public enterprises”, but not all “public
enterprises” can be considered as “State-own enterprises”.

The subject of public enterprises was the object of a comparative law study that I
completed in 1966,'> being the main conclusion that the expression “public
enterprise” is a generic term given to all the economic organizations of the “public
sector” accomplishing commercial or industrial activities, independently of the legal
form used for structuring them and their relation with the Public Administration,
whether being a unit hierarchically inserted within the organs of Public
Administration (as used to be, for instance, the Post Offices); an établisment public,
instituto autonomo, Public Corporations or Government Corporation (like for
instance the classic case of the Tennessee Valley Authority); or a commercial
company established by entities of the State subjected to the commercial law rules
and practices. All these varied organizations can be considered “public enterprises,”
just because their industrial and commercial purposes, that is, their economic
activities allow to comprehend them within the “public sector”, independently of
their being considered or not as instruments or instrumentality of the State or of the
degree of autonomy they could have in their management.

In Venezuela, this expression “public enterprise” has had this broad sense of
entrepreneurial organization established within the “public sector” for the
accomplishment of commercial and industrial activities.'?® Being part of the public
sector, they are in principle subjected to the provisions of many Statutes that have
been sanctioned to regulate, in general, the “public sector,” each one establishing the
scope of its application, particularly regarding the level of creation of commercial
companies, that is, the degree of the subsidiary of the companies, whether second
tier or third tier subsidiary. That is, not all Statutes concerning the public sector are
applicable to all public enterprises in the same way.

It is the case, for instance, of the Organic Law of Financial Administration of the
Public Sector,'”” sanctioned with the purpose of regulating the “financial
administration, the internal control system of the public sector, and the aspects
referred to the macro economic coordination” (article 1). For such purpose, this Law
enumerates in an express way which are the legal persons, units or entities of the
public sector that are subject to its provisions, for which purpose article 5 identifies
the following: “1. The Republic; 2. The States; 3. The Metropolitan District of

125 See Allan R. Brewer-Carias, “Le régime des activités industrielles et commerciales des
pouvoirs publics en droit compare” in Rapports Généraux au VIle Congreés International de Droit
Comparé, Acta Instituti Upsaliensis Jurisprudentiae Comparativae, Stockholm 1966, pp. 484-565.
The Report was latter published as a book: Les entreprises publiques en droit compare, by the
Faculté internationale pour I’enseignement du droit comparé, Paris, 1968. An Spanish version was
also published as: Las Empresas Publicas en el Derecho Comparado (Estudio sobre el régimen de
las actividades industriales y comerciales del Estado), by Universidad Central de Venezuela,
Caracas 1967 (pp. 200).

126 See Allan R. Brewer-Carias, El regimen juridico de las empresas publicas en Venezuela,
published by the Latin American Center for Development Administration (CLAD), Caracas 1980.

127 See Official Gazette N° 6.154 of November 19, 2014
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Caracas; 4. The Districts; 5. The Municipalities; 6. The institutos autonomos
(Government Corporations); 7. The public law legal persons; 8. The commercial
companies in which the Republic, or the other legal persons referred to in this article
have a shareholder participation equal or more that the 50% of the stock (capital
social) of the company. In addition, the companies totally owned by the State with
the function to coordinate public entrepreneurial management of specific sectors of
the national economy by means of its possession of shares in other companies, are
also comprised; 9. The commercial companies in which the artificial persons
referred to in the previous paragraph, have a shareholder participation equal or more
that the 50% of the stock (capital social). 10. The foundations, civil associations and
other institutions established or directed by any of the artificial persons referred to in
this article, when all the budget resources or contributions made by one or few
artificial persons referred in this article, represents the 50% or more of their budget.

Regarding state-own enterprises, that is, commercial companies created by the
organizations of the public sector, the general conclusion from what is set forth in
paragraphs 8 and 9 of article 5 of this Organic Law, is that all commercial
companies created by the enumerated public legal persons, owning shares equal or
more that the 50% the stock of the company (first level commercial companies), as
well as the commercial companies established by the latter (second tier commercial
companies) also owning shares equal or more that the 50% the stock of the
company, are considered as integrating the public sector and are subjected to the
regulations of the Organic Law. This means that PDVSA as a state-own enterprise is
subjected to the Organic Law of Financial Administration of the Public Sector,
particularly in matters of budget, public debt, public accounting system, and internal
control system.

In effect, regarding the budget of the public enterprises subjected to the Organic
Law, although not being part of the National Budget, it must follow the provisions
established for its elaboration (article 62 ff.); be analyzed by the National Budget
Office (art. 63); be approved by the President of the Republic in Council of
Ministers (art. 63) who must publish a synthesis of its content in the Official Gazette
(article 64); and be incorporated in the Public Sector Consolidated Budget that the
Executive must submit to the National Assembly for its information (articles 75 ff.).
Being this Organic Law applicable to public enterprises, these provisions are
applicable to commercial companies considered as public enterprises, such as
PDVSA

In matters of public debt, the limits established in this Organic Law regarding
state-own enterprises, are also applicable to PDVSA as a commercial company, as
are those referred for instance to the parliamentary authorization needed for such
purpose (article 79). But in this regard of public debt, all the state-own enterprises
established according to the Nationalization Organic Law of the Hydrocarbon
Industry are excluded from the provisions of the Organic Law of Financial
Administration of the Public Sector (article 101.4).

In matters of the Public Accounting System establish in this Organic Law (articles
121 ff) regarding the public sector, also PDVSA as an enterprise subjected to the
Organic Law, is obliged to submit to the National Accounting Office the required
financial statements and other accounting information, when requested (article 128).
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Finally, regarding the Internal Control System, the National Superintendence for
Internal Audit is empowered to direct the internal audit in the organizations that
form the Central Public Administration and the entities of the decentralized
administration enumerated in the aforementioned article 5 of this Organic Law. This
also imply that those provisions are applicable to commercial companies, considered
as public enterprises, such as PDVSA

Other important Statute referred to the whole public sector is the General
Comptroller’s Office Organic Law,!?® which has a more general scope of application
regarding state-own enterprises. In principle, when enumerating the entities
subjected to its provisions, regarding commercial companies, the Law includes “the
societies of any nature in which the legal persons referred in the provision
(Republic, States, Municipalities, Government Corporations, and other public law
artificial persons) participate in its stock (capital social), as well as those established
with the participation of these” (article 9,10). If it is true that this provision, in
principle, could also signify the exclusion from the applicability of the provisions of
the statute, of the third tier subsidiary commercial companies considered as state-
own enterprises; the doubts are resolved in other provision of the Statute, which
include in its scope, all legal persons which “in any way enter in contract, business
or operations” with other entities subjected to the statute, “or receive resources,
funds, subsidies, transfers, fiscal incentives or intervene in any way in the
administration, handling or custody of public funds” (art. 9,12). In this respect, and
contrary to the other statutes aforementioned, the provisions of the Organic Law of
the General Comptroller’s Office can be considered as applicable to third tier
subsidiaries commercial companies considered as public enterprises.

Similar regulations are established in the Anti-Corruption Law,'?® which is then
applicable to commercial companies considered as state-own enterprises, as is the
case of PDVSA.

From what has been previously said, PDVSA, is then a commercial company,
created by the State as a public enterprise integrated in the national public sector of
Venezuela, subject to all the Statutes that have been sanctioned in order to regulate
the main general aspects of the functioning of the whole public sector.

C. PDVSA as a State-own enterprise subject to the
Public Administration Organic Law

But being considered as a state-own enterprise, as aforementioned, PDVSA is also
considered as an entity of Public Administration, in the sense of such term is
established and defined, regarding the organization of Public Administration, in the
Public Administration Organic Law. *° As it was declared by the Constitutional
Chamber of the Supreme Tribunal in decision No. 464 of March 3, 2002,
specifically regarding Petrdleos de Venezuela S.A. as an entity that notwithstanding
its private law form is integrated in the National Public Administration:

“although Petréleos de Venezuela S.A. is a company incorporated and
organized in the form of a public limited company, it is beyond doubt, and

128 See Official Gazette N° 37.347 of December 17, 2001
129 See Official Gazette N° 6.155 Extra. of November 19, 2014.
130 See in Official Gazette N° 6.147 Extra of November 17, 2014.
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reaffirmed as such by the Constitution of the Bolivarian Republic of Venezuela,
that it is framed within the general structure of the National Public
Administration....”!3!

In effect, as aforementioned, according to article 15 of this Organic Law, the
universe of “Public Administration” is integrated by “organs” and by “entities”
(entes) and “Missions,” being the “entities”, all those organizations functionally
decentralized established as separate legal persons, that is, with different
personalidad as of the Republic, of the States, of the Metropolitan Districts and of
the Municipalities.

In Administrative Law, in particular, regarding the various units that conform the
Venezuelan “State” or the public sector, as it is establish in Organic Law on
Financial Administration of the Public Sector, it is possible to distinguish two sort of
legal persons integrated in the public sector: On the one hand, the legal persons that
are established as the result of the political organization of the country, that is, as
political subdivisions of the State, as is the case of a federal State. In it, the territorial
distribution of the State power (political decentralization), necessarily implies the
creation of various legal persons with different territorial jurisdictional scope. On
the other hand, there are the legal persons established also as a consequence of a
decentralization process, but only of administrative nature, by means of the creation
of separate entities or legal persons generally outside the hierarchy of Public
Administration in order to help the Government to accomplish its activities.

In this sense, within the political and constitutional decentralization process, in
Venezuela, being a Federal State (Bolivarian Republic of Venezuela), is essential to
distinguish the following legal persons derived from the political subdivision of the
country: the Republic, the States, the Metropolitan Districts and the Municipalities
They are all public law “territorial or political legal persons”, established as
consequence of the adopted vertical or territorial system of distribution of State
power (political decentralization). As legal persons, they have their own scope of
action or competencies, and their own administrative components and units for the
development of their activities. All are considered to be “the Venezuelan State”, but
in the internal point of view, they are different persons. For instance, in matters of
hydrocarbon and oil activities, the competency of the Venezuelan State on such
matters are exclusively attributed to its the national political person (the Republic)
(article 156.16 of the Constitution).

Each of the legal persons that conform the political subdivision of the State, that
is, the Republic, the States and the Municipalities, according to the Public
Administration Organic Law, have “organs”, that are the ones whose functions,
when exercised, can produce legal effects regarding third parties, or whose acts have
obligatory force. These organs of these public law territorial legal persons are the
ones that can be considered as part of Public Administration pursuant the terms of
article 15 of the Organic Law. In the case of the Republic, for instance, within the

131 Idem. p. 219. The Supreme Tribunal explains that PDVSA and its subsidiaries are state
owned enterprises with private law form. Idem, pp. 218, 219. Regarding PDVSA being part of the
National Public Administration, see Allan R. Brewer-Carias, “El caracter de Petroleos de Venezuela,
S.A. como instrumento del Estado en la industria petrolera,” in Revista de Derecho Publico, N° 23,
Julio-Septiembre 1985, Editorial Juridica Venezolana, Caracas 1985, pp. 77-86. Available at:
http://allanbrewercarias.com/wp-content/ uploads/2007/08/rdpub_1985 23.pdf
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organs”, the most important ones are the Ministries. In the hydrocarbon and oil field,
the most important organ of the Republic and its National Public Administration
organization is the Ministry of Energy and Oil.

According to the provisions of the Public Administration Organic Law, therefore,
in no case, the commercial companies established as state-own enterprises as
separate legal persons can therefore be considered as ‘“organs” of Public
Administration as they are regulated in article 15 of its Organic Law.

Regarding the other components of Public Administration, that is, the “entities”,
as mentioned before, according to the same article 15 of the Organic Law, they are
all those legal persons created as a consequence of the process of functional
administrative decentralization, as separate and different legal persons regarding the
legal persons derived from the political subdivision of the country, that is, from the
Republic, the States, of the Metropolitan Districts and of the Municipalities.

Such separate legal persons, particularly referring to the economic activities, can
have a public law form when the person is created directly by statute, as is the case
of the institutos autonomos or institutos publicos (Government Corporations), or of
a private law form (state-own enterprise), like the one attributed to the commercial
companies (compariiia or sociedad anonima) according to the Commercial Code
regulations.

The basic characteristic for all these “entities” in order to be considered as part of
the Public Administration, is that they must be created by the already mentioned
territorial legal political persons (Republic, States, Municipalities) as integrating the
public sector, as a consequence of a process of administrative decentralization, or by
an “entity” already created by them.

Article 29 of the Public Administration Organic Law, establishes the general
framework of all these functional decentralized “entities” that can be created by the
organs of the State that can be of two sorts:

1. Functional decentralized entities as private law persons comprising those
legal persons established and subjected to private law statutes, which are of two

types:

a. Functional decentralized entities without entrepreneurial purposes, which
are those decentralized entities that do not develop activities directed to the
production of goods or services to be sold, and whose income and resources are
basically provided by the budget of the Republic, the States, the metropolitan
District and the Municipalities.

b. Functional decentralized entities with entrepreneurial purposes, which are
those whose principal activity is the production of goods or services directed to
be sold and whose income or resources basically derive from such activity.

2. Functional decentralized entities as public law persons, comprising those
legal persons created and subjected to public law statutes and regulations, with
entrepreneurial or non-entrepreneurial goals, which can also be attributed the
exercise of public powers.
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This same distinction can be found in article 6 of the alread;/ mentioned
Organic Law of the Financial Administration of the Public Sector.'3

Within the first type of functional decentralized “entities” created by the organs of
the State which are subject to private law statutes, are those with entrepreneurial
purposes in the sense that their principal activity is the production of goods or
services directed to be sold and whose income or resources basically derive from
such activity.

This artificial persons are the ones expressly regulated in this Public
Administration Organic Law with the name of “State-own enterprises” (empresas
del Estado), where they are defined as the commercial companies in which the
Republic, the States, the Metropolitan Districts, the Municipalities, or any other
functional decentralized entities provided in such Organic Law like the Government
Corporations (institutos autonomos or institutos publicos), and other State-own
enterprises, on their own or together, have more than the 50% of the shares of the
stock of the company (article 100). Therefore, regarding public enterprises, only
those incorporated as first and second tier subsidiaries are “State-own enterprises” in
the terms of the Public Administration Organic Law. This implies that all its
provisions are applicable to PDVSA, as a State-own enterprise.

The Public Administration Organic Law also expressly authorizes the Republic,
the States, the Municipalities, the Metropolitan Districts, the Municipalities and the
entities referred to in the Statute, to create limited commercial companies with just
one shareholder (art. 106). In such cases, if the decision is adopted by the Republic,
the States or the Municipalities it must be respectively issue by the President of the
Republic in Ministers Council, the Governor or the Mayor, by mean of a Decree or
resolution (art. 104).

This possibility to establish commercial companies with only one single
shareholder!*’ is regulated in article 106 of the Organic Law as a formal exception
to the partnership contractual basis generally required in all commercial companies
according to the Commercial Code. Previous to this provision now applicable to all
State-own enterprises, only the case of Petroleos de Venezuela S.A. (PDVSA) could
be distinguished as a commercial company incorporated with only one shareholder,
in such case, the Republic'**. Later, due to the decision to transform two
Government Corporations (institutos autéonomos) acting in the Oil Industry, the
Instituto Venezolano de Petroquimica and the Corporacion Venezolana del
Petroleo, to be commercial companies, the respective Statutes provided for the
incorporation of the commercial companies Intevep S.A. and Corpoven S.A., as
subsidiaries of Petroleos de Venezuela S.A., with this holding company as the only
shareholder.

132 See in Official Gazette N° 6.154 Extra. of November 19, 2014

133 See Allan R. Brewer-Carias, Las empresas publicas en el derecho comparado,
Universidad Central de Venezuela, Caracas, 1967, pp. 115 y ss.

134 See Allan R. Brewer-Carias, “Aspectos organizativos de la industria petrolera
nacionalizada”, en Archivo de Derecho Publico y Ciencias de la Administracion, Régimen
Juridico de las nacionalizaciones en Venezuela, Caracas, Vol. III, 1972-1979, Tomo I, Instituto de
Derecho Publico, Universidad Central de Venezuela, Caracas, 1981, pp. 407 y ss.
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According to the regulations of the Public Administration Organic Law, the State-
own enterprises acquires their juridical legal person statute (personalidad) by
registering their incorporation document and their by-laws in the Commercial
Registrar of its domicile, which must also register the Official Gazette where has
been published the decree or resolution authorizing its incorporation act (Art. 104).
All these documents must also be published in the Official Gazette of the Republic
or in the gazettes of the States or Municipalities (art. 105).

Being legal person of private law, the State-own enterprises are subjected to the
“ordinary legislation”, particularly, that established in the Commercial Code, except
regarding what it is established in the Public Administration Organic Law (article
108). Nonetheless, being public enterprises, the State-own enterprises are also
subjected to the applicable statutes referred to the public sector, as mentioned
before.

The most important provisions of the Public Administration Organic Law in
relation to state-own enterprises, beside the aforementioned provisions regarding
their incorporation and the required level of subsidiary (first and second) in order to
be considered as such, are those set forth for the purpose of assuring the control
regarding their activities by organs of Public Administration. This Organic Law, in
this regard, establishes a system of what is called “control de adscripcion”
(adscription control) (art. 119 ff.), which is provided in particular to be applied in
the relationship between Public Administration organs and administrative
decentralized entities (separate legal persons), in order to distinguish it from the
hierarchical control that corresponds to the relationship between the organs of Public
Administration of one of the political subdivisions of the State. The “adscription”
control only exists when the administrative relationship is established between
different legal persons, for instance, among the Republic and a Government
Corporation of a State-own enterprise.

In the case of national State-own enterprises subjected to the Public
Administration Organic Law, the adscription control established also implies
shareholding control, which is also exercised by means of the public official
representing the shares of the organs of Public Administration in the Shareholders
meetings of the State-own enterprise. In the Organic Law this control is only set
forth expressly regarding first tier State-own enterprises subsidiaries, like the case of
PDVSA subjected to the shareholding control exercise by the Ministry of Energy
and Oil.

In order to the adscription control be exercise in the national level of the State
(Republic) by the organs of national Public Administration, the Organic Law assigns
to the President of the Republic the duty to issue a Decree establishing the
adscription of Government Corporations, State-own enterprises, State foundations or
State civil associations to the corresponding organs of Central Public
Administration, particularly, to the Ministries. According to article 117 of such
Decree, the President is also empowered to vary the adscription according to the
changes in the organization of the Ministerios (Ministries); to change the share
ownership from one to other Public Administration organ, or transfer it to a
decentralized entity; to merge State-own enterprises and transform foundations or
administrative services in State-own enterprises.



112 ALLAN R. BREWER-CARIAS

The Decree of Adscription of entities to the Ministries of Public Administration of
2001'%, and regarding the then Ministry of Energy and Mines, the only State-own
enterprise ascribed to it was Petréleos de Venezuela S.A. (art. 10), because it is the
only State-own enterprise in the oil industry whose shares are owned by the
Republic. The adscription of public entities to the Ministries was leter established in
the Decree on the Organization and Functioning of the National Public
Administration of 2009,'3¢ in which Petréleos de Venezuela S.A. again was the only
oil public enterprise owned by the Republic and ascribed to the Ministry of the
Popular Power of Energy and Oil (Transitory Disposition Fifteenth). Additionally,
the Mixed Oil Companies are also ascribed to the Ministry, but none of the
subsidiaries of PDVSA or its subsidiaries are ascribed to it.

In relation to first level State-own enterprises, that is, those in which the Republic
is the shareholder, as is the case of Petroleos de Venezuela S.A. (PDVSA), is that
article 120 of the Public Administration Organic Law that assigns the Ministry of
Energy and Oil with the general power to define the policy to be developed by the
company, for which purpose it can formulate the necessary general directives; to
permanently exercise the coordination, supervision and control functions; to
continuously evaluate the accomplishment and results of its management and
promptly inform the President of the Republic; to inform quarterly the national
organ of planning regarding the executions of the plans by the enterprise; and to
propose the President of the Republic, the needed reforms, in order to modify or
eliminate the ascribed State-own enterprises.

In addition, according to article 121 of the Public Administration Organic Law,
the Ministry of adscription must determine the management index applicable for the
evaluation of the institutional accomplishments of the ascribed State-own
enterprises, which as mentioned, are those in which the ownership of the shares
corresponds to the Republic. For such purpose, the Organic Law prescribes the need
for the ascribed State-own enterprises to sign a management agreement
(compromiso de gestion), for which a detailed content of them is enumerated in
article 134 ff. of the Organic Law. Those State-own enterprises must also send an
annually to the Ministry of Adscription a report with the accounts of its management
(article 123).

Finally, the Public Administration Organic Law in article 124 imposes the State-
own enterprise, an obligation to inform the Ministry of Adscription, any
shareholding participation that they could reach in other enterprises, and on its
economic results.

Regarding PDVSA, the Constitutional Chamber of the Supreme Tribunal, in a
decision of 2002, after identifying the legal nature of PDVSA, considering it as a
“State legal persons with the form of commercial company, subjected to a mixed
legal regime, of public and private law, although preponderantly of private law, due
to its form, but not exclusively, because their close relation with the State, impose
they subjection to obligatory public law provisions sanctioned in order to assure the

135 See Official Gazette N° 5.556 Extra. del 13 de noviembre de 2001.
136 See Official Gazette N° 39.163 of April 22, 2009
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best organization, functioning and execution control by the Public Administration,
by its organs or by those that contribute to attain their objectives”.!3’

Therefore, PDVSA as a public enterprise integrated in the national public sector of
Venezuela, is considered a State-own enterprise in the terms of the Public
Administration Organic Law, and it is subjected to the provisions of the say Organic
Law, which establish a control system regarding those decentralized entities.

In addition, article 7 of the Oil Industry Nationalization Law establishes that the
enterprises created according to its provisions, that is, PDVSA and its subsidiaries,
“will be subjected to this Law, to its regulations, to their by-laws, to the disposition
issued by the National Executive and to the applicable derecho comun” (general
legislation). In the Decree N° 1.123 of August 30, 1975, of creation of PDVSA,
modified in 1979, it was stated that, considering that PDVSA had the task of
“continue and develop the oil industry reserved to the State,” such task must be
accomplished in compliance with the policy established on matters of hydrocarbons
by the National Executive, through the Minister of Energy and Mines, (art. 2).

In the same sense, in the PDVSA by-laws reformed in 1979,'3% it was also
expressly established that “the enterprise will be subjected to the Organic Law that
reserves the State the Industry and Commerce of Hydrocarbons, to its regulations, to
its by-laws, to the disposition issued by the National Executive and to the applicable
derecho comun” (Third Clause).

D. The institutional framework of the process of erasing the effective separation
between the Government and PDVSA (2002-2019)

The effective separateness status of PDVSA regarding the Central Public
Administration that existed when PDVSA was created, and that was carefully
preserved by all democratic governments for more than 25 years, was the key factor
contributing to the development of PDVSA as a commercial company, managed
independently from any political control or interferences, which acted for the
purpose of generating profits as the State entity managing the oil industry, only
economically contributing to the State through the income taxation system

This was the status of PDVSA until 2002, when unfortunately, all this
separateness began to be changed after the then President Hugo Chavez on July
2002 decided to appoint Rafael Ramirez as Minister of Energy and Mines, in order
to assure the political intervention of PDVSA,!3° for the creation of what was later
so-called the “new PDVSA,” completely controlled by the Government, at the
service of the “Venezuelan revolution,”'*® provoking its complete politization.

137 See la sentencia N° 464 de 18-03-2002 (Caso: Interpretacion del Decreto de la Asamblea
Nacional Constituyente de fecha 30 de enero de 2000, mediante el cual se suspende por 180 dias
la negociacion de la Convencion Colectiva del Trabajo), en Revista de Derecho Publico, N° 89-
92, Editorial Juridica Venezolana, pp. 218 y ss. Véase en general, Isabel Boscan de Ruesta,
“Consideraciones sobre la naturaleza juridica de Petrdleos de Venezuela, S.A., Revista de Derecho
Publico, N° 9, Editorial Juridica Venezolana, Caracas, 1982, pp. 55-60.

138 See Decree N° 250 of August 23, 1979, in Official Gazette N° 31.810, of August 30, 1979

139 See Official Gazette No. 37.486, July 17,2002, pp. 32.628 and 324.629

140 See “La nueva PDVSA es la institucion de la revolucion Venezolana,” November 2006,
available at:
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Accordingly, from being the successful business it used to be, managed separately
from the government, which in 1994 was ranked the second largest oil enterprise in
the world,'*! and the biggest enterprise in any field in Latin America,'*> PDVSA
was progressively transformed into a direct and controlled sort of de facto agency of
the Government, particularly for undertaking its social policies, abandoning in a
complete way its business-minded former character; taking the Government a
complete control of the enterprise, annihilating its technical autonomy,”'* and
consequently, clearing “the way for politicization in the national oil industry.”!#
Chavez, himself, expressed his goal in a message before the National Assembly,
about how important was for his political purposes the need to “take such hill that
was PDVSA,” confessing that for such purpose he expressly provoked the crisis of
the industry,'® initially by firing not only the top executive of PDVSA but in just a
few hours 23.000 of its employees, among them, 12.371 professionals, technicians
and supervisors.'4

The consequence was that PDVSA progressively and excessively began to be
controlled by the Government, a process under which, the Government began to use

http://www.pdvsa.com/index.php?option=com_content&view=article&id=1845:3184&catid=10&
Itemid=589&lang=es

141 See “Pdvsa, Segunda petrolera mas grande del mundo. La empresa estatal Petroleos de
Venezuela (PDVSA) es la segunda corporacion petrolera mas importante del mundo, segun la
ultima clasificacion de la publicacion especializada Petroleum Inteligence Weekly (PIW),”in EFE,
El Tiempo, Bogota, 12 diciembre 1994, available at: https://www.eltiempo.com/archivo/do-
cumento/MAM-263571

142 See José Toro Hardy, “Sobre la tragedia de la industria petrolera,” forward to the book:
Allan R. Brewer-Carias, Cronica de una destruccion. Concesion, Nacionalizacion, Apertura,
Constitucionalizacion, Desnacionalizacion, Estatizacion, Entrega y degradacion de la Industria
petrolera, Universidad Monteavila, Editorial Juridica Venezolana, Caracas 2018, p. 20. Available
at:  http://allanbrewercarias.com/wp-content/uploads/2018/06/9789803654276-txt-Cr%C3%B3ni-
ca-destrucci%C3%B3n-ARBC-PAGINA-WEB.pdf

143 See José Ignacio Hernandez, “La apertura petrolera o el primer intento por desmontar el
pensamiento estatista petrolero en Venezuela,” forward to the book: Allan R. Brewer-Carias,
Cronica de una destruccion. Concesion, Nacionalizacion, Apertura, Constitucionalizacion,
Desnacionalizacion, Estatizacion, Entrega y degradacion de la Industria petrolera, Universidad
Monteavila, Editorial Juridica Venezolana, Caracas 2018, p. 52. Available at: http://allanbrewer
carias.com/wp-content/uploads/2018/06/9789803654276-txt-Cr%C3%B3nica-destrucci%C3 % B
3n-ARBC-PAGINA-WEB.pdf

144 See the reference in Henry Jiménez Guanipa, “La destruccion y la ruina de Venezuela.
({como legamos a este punto?, forward to the book: Allan R. Brewer-Carias, Cronica de una
destruccion. Concesion, Nacionalizacion, Apertura, Constitucionalizacion, Desnacionalizacion,
Estatizacion, Entrega y degradacion de la Industria petrolera, Universidad Monteavila, Editorial
Juridica Venezolana, Caracas 2018, p. 68. Available at: http://allanbrewercarias.com/wp-
content/uploads/2018/06/9789803654276-txt-Cr%C3%B3nica-destrucci%C3%B3n-ARBC-PAGI-
NA-WEB.pdf

145 Idem

146 See the reference in Eddie A. Ramirez, “Afios de desatino (2002-2018),” forward to the
book: Allan R. Brewer-Carias, Cronica de una destruccion. Concesion, Nacionalizacion,
Apertura, Constitucionalizacion, Desnacionalizacion, Estatizacion, Entrega y degradacion de la
Industria petrolera, Universidad Monteavila, Editorial Juridica Venezolana, Caracas 2018, p. 37.
Available at: http://allanbrewercarias.com/wp-content/uploads/2018/06/9789803654276-txt-Cr%C
3%B3nica-destrucci%C3%B3n-ARBC-PAGINA-WEB.pdf
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PDVSA’s assets as its own; ignored the separate status of the company by reforming
its by-laws and appointing a minister of the National Executive as President of its
Board; deprived PDVSA of its independence, assuring a close political control
similar to an organ of the Central Public Administration; subjected the company to
obtain approvals for ordinary business decisions from the Executive; and diverted
the activities of the company from the oil sector, to execute governmental social
policies, acting directly on behalf of the Executive. As Eddie Ramirez explained:
“Until 2002 PDVSA and its subsidiaries were efficiently managed as a business,”
and since then it “went from being a company that was in the hydrocarbons
business, to being a company whose mission is social, which has activities related to
hydrocarbons.” 147

For such purpose, as aforementioned, since 2004 a symbiosis was established
during the government of Chavez, continuing during the government of Nicolas
Maduro, formally enduring until 2018, according to which, the Minister of
Petroleum, member of the National Executive Cabinet was always, simultaneously,
the President of the Board of Directors of PDVSA, de facto transforming the
enterprise into one depending to the Central government.

For such purpose, Chavez previously reformed the by-laws of PDVSA in May
2001, creating a “Council of Shareholders” to “advise the National Executive” -that
is- the Ministry of Energy and Mines, “in the formulation and monitoring of
compliance with the guidelines and policies that, through the Ministry of Energy and
Mines, must establish or agree in accordance with the Second Clause of this Articles
of the By-Laws” (article 38, 39), allowing the Minister to intervene in the
functioning of the company.'#8

Two years later, in November 2004, President Chavez achieved his goals of
intervening directly in the management of PDVSA, by appointing his Minister of
Energy and Mines, Rafael Ramirez, simultaneously as President of PDVSA,'¥
ignoring the prohibition established in the by-laws of the company for Ministers to
be members of the Board of the company (clause 29). The open violation of the By-
Laws of PDVSA with this appointment provoked a new ex post facto reform of the
By-Laws of the company, in order precisely to allow the Minister of Petroleum to be
appointed in the Board as President of the company.'>

A new amendment to the By-Laws was passed through Executive Decree on
2008'3!, whereby it was expressly stated that, in achieving her purpose, PDVSA was
to follow the guidelines and policies of the National Executive established -or made
in accordance with applicable laws-, “through the Ministry of Popular Power of
Energy and Petroleum” (Second Clause as modified). Furthermore, an addition was
made to allow the President of the Republic to authorize either the President of

147 Idem, pp. 38, 41.

148 See Decree N° 1.313 of May 29th, 2001 in Official Gazette No. 37.236, July 10, 2001, pp.
318.941

149 See Official Gazette No. 38.082, December 12, 2004, p. 336.308

150 See amendment to the Twenty Ninth Clause on Decree N° 3.299 dated December 7th,
2004, in Official Gazette No. 38.081, December 7th, 2004, pp. 336.271

151 See Decree N° 6.234 of July 15th, 2008 in Official Gazette No. 38.988, August 6th, 2008,
pp. 363.187
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PDVSA or any of the members of the Board of Directors, to be directors or political
organizations while in office; an activity otherwise —and until such amendment-
expressly forbidden (Thirtieth Clause, as amended).'>?

The By-Laws of PDVSA were reformed again in 2011, now in order to allow, in
addition of the Minister of Energy and Mines who was at the same time President of
the company, the appointment two additional Ministries in the Board of PDVSA,
the Minister of Finances and Planning, Jorge Giordani, and the Minister of Foreign
Relations, Nicolas Maduro. For such purpose, with this reform, the aforementioned
clause 29 of the Bylaws was abrogated.!>3 Therefore, since 2011, three members of
the National Executive Cabinet were acting members of the Board of Directors of
PDVSA. In addition, the Deputy Minister of Energy and Mines (Bernard Mommer)
was also member of the Board of Directors of PVDSA

After the election of Nicolas Maduro as President of Venezuela in April 2013,
Rafael Ramirez continued to be President of PDVSA, and on April 22, 2013, was
simultaneously ratified as Minister of Petroleum and Mining in the new
government,'>* positions that he held until September 2014. This means that during
ten continuous years, Rafael Ramirez, the Minister of Petroleum in Venezuela, was
at the same time the President of PDVSA, and responsible for the dismantling of the
original independence and autonomy that the oil company had since its creation in
197515

Such practice of having the Minister of Petroleum being at the same time the
President of PDVSA involved in the day-today operations of the company,
continued after Ramirez, so on September 2014, the then President Maduro
appointed Eulogio Del Pino (who was President of Corporaciéon Venezolana del
Petroleo, an affiliate of PDVSA, and also a former member of the Board of
Directors of PDVSA) as President of PDVSA,'3¢ and in August 2015, he appointed
him simultaneously to be Minister of Petroleum and Mining. !5

This symbiosis was briefly interrupted only for a few months, when on August 24,

2017, Euliogo Del Pino was reappointed as Minister of Petroleum,'>® but Nelson
Martinez was appointed President of PDVSA.'® Both held such positions until

152 See comments about this amendment on https://www.analitica.com/economia/desde-
pdvsa-hasta-psuvsa/

153 See Decree No 8.238, in Official Gazette 39681, May 25,2011

154 See Official Gazette No. 40151, April 22,2013, p. 400.835

155 See in general on this process: Allan R. Brewer-Carias, Cronica de una destruccion.
Concesion, Nacionalizacion, Apertura, Constitucionalizacion, Desnacionalizacion, Estatizacion,
Entrega y degradacion de la Industria petrolera, Universidad Monteavila, Editorial Juridica
Venezolana, Caracas 2018. Available at: http://allanbrewercarias.com/wp-content/uploads/ 2018/
06/9789803654276-txt-Cr%C3%B3nica-destrucci%C3%B3n-ARBC-PAGINA-WEB.pdf

156 See Official Gazette No. 40.488, September 2nd, 2014, p. 414.654

157 See Official Gazette No. 40.727, August 19, 2015, p. 422.884. Asdrubal Chavez, also
former member of the Board of Directors, was briefly appointed as Minister of Petroleum and
Mining prior to Eulogio Del Pino, see Official Gazette No. 40.488, September 2nd, 2014, p.
414.652

158 See Decree No. 3.042 of August 24, 2017 in Official Gazette No. 41.221, August 24, 2017,
p. 437.327

159 See Decree No. 3.043 of Official Gazette No. 41.22, August 24,2017, p. 437.328
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November 4, 2017, when they were detained under criminal corruption charges.'*

Martinez died while in detention in December 2018.16!

Their substitution took place on November 26, 2017, when Manuel Quevedo, a
general of the National Guard, was appointed by Maduro simultaneously as
Minister of Petroleum!®? and as President of PDVSA,'®® positions that he kept into
Maduro’s usurpation of the Presidency, until 27 April 2020.'%* On that date, Nicolas
Maduro appointed Asdrubal José Chavez Jiménez as Interim President of
PDVSA.16

E. The “transitory” rules for the management of the Oil Industry (2018)

It must also be mentioned that in January 2018, the National Constituent Assembly
installed in Venezuela in 2017, against the provisions of the Constitution, 166 issued a *
Constitutional Law” (a notion that doesn’t exist in Venezuelan Constitutional Law) in
order to fight against the “economic war for the rationality and uniformity in the
acquisition of assets, services and public works,”1¢7 providing for the possibility of by-
passing all the provisions of the Public Contracting Law regarding the bidding
processes for the selection of the contracting parities in public contracts, in particular
those entered into by the “State entities with entrepreneurial purposes” (art. 19), and
empowering the President of the Republic to establish such special regimes through
Executive decrees.

In execution of such provision of the “ Constitutional Law,” on April 12, 2018, the
National Executive (President in Council of Ministers), issued Decree No 3.368 of
April 12 2018 (containing within itself other Decree No. 44 issued in the framework of
the Economic Emergency and State of Exception established in Decree N° 3.239 of
January 9, 2018), establishing a “special and transitory regime for the administrative
and operational management of the national oil industry,” with force until December
31, 2018, extendable for one year (art. 12, “Constitutional law” ), in order to
“contribute to the increase of the productive capabilities of Petroleos de Venezuela
S.A.,PDVSA” (Article 1).

160 See the information in https://www .lapatilla.com/2017/11/30/saab-confirma-detencion-de-
eulogio-del-pino-y-nelson-martinez/;https://www.noticiascandela.informe25.com/2017/12/en-de-
talles-la-detencion-de-del-pino.html

161 See the information in: https://elpais.com/internacional/2018/12/13/america/ 15447219
65258574.html;  https://www.elnacional.com/venezuela/politica/reuters-fallecio-nelson-martinez-
presidente-pdvsa_263171/

162 See Decree No. 3.177, November 26th, 201 in Official Gazette No. 6.343 Extra,,
November 26, 2017.

163 See Decree No. 3.178 dated November 26th, 2017. Official Gazette No. 6.343 Extra,
November 26, 2017.

164 See Official Gazette No. 6.531 Extra, April 27th, 2020.

165 See Decree No. 4.191 Dated November 27, 2020. Official Gazette No. 6.531 Extra of
April 27th, 2020.

166 See Allan R. Brewer-Carias, La inconstitucional convocatoria de una Asamblea Nacional
Constituyente en mayo de 2017. Un nuevo fraude a la Constitucion y a la voluntad popular,
Coleccion Textos Legislativos, No. 56, Editorial Juridica Venezolana, Caracas 2017

167 See Oficial Gazete N° 41.318 of January 11, 2018.
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For such purpose, the Decree assigned to the Minister of Petroleum, “in addition to
its attributions of control established in the legal order” (Hydrocarbon Organic Law
and in Organic Law on Public Administration), the “most broad powers of
organization, management and administration over the public enterprises in the oil
industry of the public sector, specially, PDVSA, and its subsidiaries enterprises.”

As a consequence of such general provisions, through Article 3 of the Decree, the
President assigned to the Minister of Petroleum, extensive attributions of all sort on
matters of public contracting, including, specifically, the possibility to create, suppress
and modify the public enterprises of the oil public sector, “including Petroleos de
Venezuela S.A. and its subsidiaries enterprises” (art. 3.1), as well as to “create,
suppress, modify or centralize the direction administration and management organs of
such enterprises” (art. 3.2). Those reforms of the public enterprises, according to the
Decree, must be reflected in modifications of the corresponding By-Laws of the
enterprises (art. 3).

The provision regarding the elimination of PDVSA can be considered
unconstitutional, due to the fact that it is a public enterprise directly regulated in article
303 of the Constitution as the holding of the oil industry which can only be modify
through organic law — Article 302, Constitution-). And regarding the subsidiary’s
enterprises, all those created by Executive decree, cannot be modify except by another
Executive decree, and not by resolution of the Minister of Petroleum.

In addition, the main provisions of the Decree in order to reorganize the oil
industry were devoted to eliminating all the procedures seeking transparency in the
public contracting processes of selection of the private contracting party, mainly
through bidding processes, establishing instead only two modalities of contracting: the
“price consulting” procedure (article 4), and the “direct contracting” or award (art. 5).

F. The reinstatement of PDVSA as an instrumentality of the State managed
separately from the Government, beginning in 2019

In 2019, the aforementioned situation of PDVSA completely subjected to the
Government began to be changed when the National Assembly of Venezuela decided
to assume the transition process towards democracy, after the office of the Presidency
of the Republic was usurped - since January 2019- by an officer (Nicolds Maduro)
whose “reelection” in May 2018 was even rejected and declared non-existent by the
same National Assembly, and in general by much of the international community. The
National Assembly, in effect, on January 15, 2019, issued a “Resolution on the
declaration of the usurpation of the Presidency of the Republic by Nicoldas Maduro
Moros and the restoration of the validity of the Constitution,”'®® providing for “the
declaration of the usurpation of the Presidency of the Republic by Nicolas Maduro
Moros and the restoration of the validity of the Constitution,” or “of the constitutional
order pursuant to articles 5, 187, 233, 333, and 350 of the Constitution.”

As a consequence of such Resolution, the National Assembly, exercising its
legislative power according to article 187.1 of the Constitution, and based on its
articles 7 and 333,'® enacted the Statute that governs the transition to democracy in

168 Text available at https://www.infobae.com/america/venezuela/2019/01/15/la-asamblea-
nacional-de-venezuela-declaro-a-maduro-usurpador-del-presidencia/ .

169 Text available at http://www.asambleanacional.gob.ve/documentos_archivos/estatuto-que
-rige-la-transicion-a-la-democraciapara-restablecer-la-vigencia-de-la-constitucionde-la-republica-
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order to reinstate the Constitution of the Bolivarian Republic of Venezuela (Transition
Statute) on February 5th, 2019, which is a law (statute) aimed at “establishing the
regulatory framework governing the democratic transition in the Republic” (article 1).
According to the provisions of the Constitution, and as it is regulated in such Statute,
the President of the National Assembly, Juan Guaidé Marquez, assumed the functions
of President in charge of the Presidency of the Republic, or Interim President. As such,
and pursuant to the provisions of the Transition Statute, the Interim President,
constitutionally and legally appointed the members of the Ad-hoc Board of Directors
of Petroleos de Venezuela S.A., with all legal effects, in order, not only to assure the
safeguard of the assets of the company abroad, but to guaranty the functioning of
PDVSA as a separate entity from the Government, with the required autonomy for the
accomplishment of its economic and business purposes.

Such Transition Statute, formally enacted by the National Assembly as a
“normative act” adopted “in direct and immediate implementation of Article 333
of the Constitution of the Bolivarian Republic of Venezuela,” is “of mandatory
compliance for all public authorities and officials, as well as for individuals”
(article 4).

Pursuant to articles 15 and 34 of such Transition Statute, after being authorized by
the National Assembly, the Interim President of the Republic, appointed an Ad-Hoc
Management Board of Directors of PDVSA and of its affiliates, to assume the
management and administration of the company abroad, and to take the necessary
measures for the control and protection of their assets abroad. The Transition Statute
was precise in providing that “the functional autonomy of those enterprises and, in
particular, of PDVSA” was to be ensured. For that purpose, Article 34.3 provided, in
particular referring to PDV Holding, Inc, which is the subsidiary of PDVSA in the
United States, that the “autonomous management of the commercial sector” of such
enterprise and its subsidiaries “will meet commercial efficiency criteria, keeping safe
the control and accountability mechanisms exercised by the National Assembly within
the framework of its powers, and the other applicable control mechanisms,”
reaffirming that:

“PDV Holding, Inc. and its affiliates shall have no relationship with those
who currently usurp the Presidency of the Republic. While such a situation of

bolivariana-de-venezuela-282.pdf . Also available at https://www.prensa.com/mundo/estatuto-que-
rige-la-transicion-a-la-democraciapara-restablecer-la-vigencia-de-la-constitucionde-la-republica-
bolivariana-de-venezuela-282 LPRFIL20190205_0001.pdf . See comments to said Statute and its
constitutional basis in Allan R. Brewer-Carias, Allan Brewer-Carias, “Some Constitutional and
Legal Challenges posed by the process of transition towards democracy decreed by the National
Assembly of Venezuela, since January 2019,”17 July 2019, pp 239-241. Available at: http://
allanbrewercarias.com/wp-content/uploads/2019/07/1232.-Brewer.-Constitutional-challenges.-
Process-Transcition-towards-Democracy.-FIA.-17-July-2019-1.pdf. See also Allan R. Brewer-
Carias, La transicion a la democracia en Venezuela. Bases constitucionales y obstaculos
usurpadores, Iniciativa Democratica Espafia y las Américas, Editorial Juridica Venezolana,
Caracas / Miami 2019, pp. 242-251. Available at: http://allanbrewercarias.com/wp-content/
uploads/2019/06/193.-Brewer.-bis-5.-TRANSICI%C3%93N-A-LA-DEMOCRACIA-EN-VLA .-
BASES-CONSTITUC.-1-6-2019-para-pag-web-1.pdf
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usurpation persists, PDV Holding, /nc. and its subsidiaries will not make any
financial payments or contributions to PDVSA.”!70

Based on these provisions, in practice, it can be affirmed that beginning in
February 2019 there has been a clear corporate separation between the Republic and
PDVSA, as managed by the Ad-Hoc Board'’' which has been able to act as an
instrumentality of the Republic, with the needed autonomy for the accomplishment of
its economic functions, within the rule of separateness from the Government, not
being no longer appropriate to pretend to pierce the corporate veil and consider it in
the USA as a alter ego of the Republic, as it was decided by the United States District
Court, D. Delaware in the case Crystallex International Corporation v. Bolivarian
Republic of Venezuela (C.A. No. 17-mc-151-LPS) of August, 9, 2018.!7? That could
have been thr diyustion before 2019, regarding the PDVSA controlled by the Maduro
regime, but cannot apply to the PDVSA managed by the Ad-Hoc Management Board
appointed by Guaidd in order to protect the assets of PDVSA and its subsidiaries
abroad, specifically in the United States.

As was expressly recognized by the United States District Court for the Southern
District of Texas Houston Division, in its judgement issued on May 20, 2020 (Case:
Impact Fluid Solutions LP; aka Impact Fluid Solutions LLC vs Bariven S.4.) (Civil
Action No. 4:19-CV-00652):

“the National Assembly has barred those appointed [on the Board of
Directors of the subsidiaries of PDVSA] by former-President Maduro from
exercising any power over PDVSA or its affiliates. Under article six of the
Resolution:

‘As long as the usurpation of the Presidency of the Republic exists and in
accordance with the Statute that Governs the Transition to Democracy to
Restore the Validity of the Constitution of the Bolivarian Republic of
Venezuela, all rights and powers which correspond to the Shareholders Meeting,
the Board of Directors and the Presidency of Petroleos de Venezuela, S.A.
(PDVSA) and its affiliates incorporated in Venezuela, existing or appointed
after January 10, 2019 as well as those rights and powers of the Ministry
responsible for hydrocarbons and, in general any other ministry, body or entity
that may act on the Republic’s name or behalf at the Shareholders’ Meeting of
Petroleos de Venezuela, S.A. (PDVSA) and its subsidiaries incorporated in
Venezuela are hereby suspended.’

[...] In doing so, the National Assembly stripped all management power
from the previous regime and vested it in the Ad-Hoc Management Board.
Therefore, any actions taken by the board of directors appointed by Maduro to

170 Reference is here made to the usurped PDVSA, that is, the one whose’s Board of Directors
has been appointed by the usurping government of Nicolas Maduro Moros.

171 Conversely, this refers to PDVSA as directed by the Ad-Hoc Management Board of
Directors appointed by Juan Guaido, as authorized by the National Assembly under the Transition
Statute.

172 Available at: https://www.italaw.com/sites/default/files/case-documents/italaw10190.pdf
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PDVSA are null and void, including its appointment of GST for legal
representation here.” (p. 11). 173

The decisions adopted by the National Assembly within the Transition towards
democracy process, according to the provisions of the Transition Statute, as well as
the decisions issued by the Interim President of the country, Juan Guaidd, were
recognized worldwide by more than 50 States, including the United States of America.
Nonetheless, the Constitutional Chamber of the Supreme Tribunal of Venezuela,
which was completely lacking any sort of autonomy and independence required by
any court of justice in a rule of law state -being, on the contrary, since 2000
completely controlled by the Government -, purported to annul the Transition Statute,
the decisions of the National Assembly and of the Interim President. This was done
through a series of unconstitutional decisions, adopted ex-officio, which of course are
constitutionally and legally forbidden in Venezuela, violating all the most elemental
rules of due process and the right to defense guaranteed in article 49 of the
Constitution. Therefore, those decisions must be considered null and void pursuant to
article 25 of the same Constitution, not having any effect.l’4 Additionally, those
decisions, not being issued by an independent court of justice, following a proceeding
developed “according to the course of a civilized jurisprudence,” are judicial rulings
that no court of justice can recognize as a comity, as has been decided by the US
Supreme Court since 1895.

As a consequence of the decisions adopted since February 2019 by both the
National Assembly and the Interim President within the framework of the Transition
Statute Toward Democracy, and taking into account the United States District Court
D. Delaware judgement issued on August 9, 2018 in the case Crystallex International
Corporation v. Bolivarian Republic of Venezuela (C.A. No. 17-mc-151-LPS);!'7* it can
be said that the state-own Venezuelan enterprise Petrdleos de Venezuela S.A.
PDVSA, represented by the Ad-Hoc management Board of Petréleos de Venezoela
S.A. PDVSA appointed by the Interim President of Venezuela, Juan Guaido,
authorized by the National Assembly, through Decree of February 8, 2019 amended
by Decree No. 3 of April 10, 2019,'7¢ has been a company that has functioned
separately from the Maduro’s regime (who nonetheless could exercises “de facto
control” over the company in Venezuela), and also — and more relevant — from the
legitimate Government of Venezuela recognized by the United States leaded by Juan
Guaid6 as Interim President of the Country, who exercise the “de jure control” over

173 Available at:  https://www.courtlistener.com/recap/gov.uscourts.txsd.1640090/gov.us
courts.txsd.1640090.55.0.pdf

174 See Allan R. Brewer-Carias, “The Unconstitutional Ex Officio Judicial Review Rulings
Issued by the Constitutional Chamber of the Supreme Tribunal of Venezuela Annulling all the
2019 National Assembly Decisions Sanctioned within the framework of the 2019 Transition
Regime Towards Democracy and for the Restoration of the enforcement of the Constitution,” in
the book: VII Congreso de Derecho Procesal Constitucional 2021, Universidad Monteavila,
Caracas 2021.

175 333 Federal Supplement, 3d Series, pp. 380-426. Available at: https://www.italaw.com
/sites/default/files/case-documents/italaw 10190.pdf

176 See Legislative Gazette N° 6, dated April 10, 2019. Available at: http:/www.
asambleanacional.gob.ve/gacetas
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the company, particularly abroad.!”” This means that currently, PDVSA!”® cannot be
considered a company over which the Venezuelan Government exercises “extensively
control” in its day-to day with a relationship of principal and agent, as was considered
by the United States District Court D. Delaware in the aforementioned decision, as
well as by the United States Court of Appeals, Third Circuit in its decision of April 15,
2019, Case Crystallex International Corporation v. Bolivarian Republic of Venezuela
Petréleos de Venezuela S.A. (Nos. 18-2797 & 18-3124, No. 18-2889),!7° referring to
PDVSA prior to February 2019. This is why, since February 2019, PDVSA, managed
by the Ad-Hoc Management Board cannot be considered as an alter ego of the
Republic of Venezuela.

Consequently, since February 2019 PDVSA has been managed by the Ad-Hoc
management Board of Petroleos de Venezuela S.A appointed by Interim President
Juan Guaido, with the authorization of the National Assembly elected in 2015; and has
acted as a government instrumentality according to the rules set forth when she was
created pursuant to the provisions of the Organic Law Reserving to the State the
Industry and Commerce of Hydrocarbons, 29 of August 29, 1975.% This means that
since 2019, it has been a company managed by its board of directors appointed by the
government consistent with what is established in the Law, as a separate juridical body
from the Government and its Central Administration, with the power to hold and sell
property and to sue and be sued, being responsible for its own finances, and being run
as a distinct economic entity, not subjected to the same budgetary requirements as the
National Executive, and not having the members of its board of directors nor the rest
of the personnel the status of public employees.

6. Principles related to the Central Bank of Venezuela as a decentralized
entity of the Public Administration of the Venezuelan State

The Central Bank of Venezuela is described in the Constitution of 1999, as a
legal person of public law (Article 318), that is a “decentralized entity” of the
Venezuelan State, following the tradition initiated when it was created by Law in
1939, even originally with the legal form of an “anonymous company” (commercial
society). Such regulation was clarified by the former Federal and Cassation Court in

177 1 am using the distinction made by the United States District Court for the Southern
District of Texas on May 20, 2020, case Impact Fluid Solutions LP; aka Impact Fluid Solutions
LLC (Plaintiffs), VS. BARIVEN S.A., et al.: “De jure control refers to the control that arises as a
matter of right. On the other hand, de facto control refers to control that arises as a matter of fact,
without respect to whether a right to such control exists.” The Court in his decision stated that “it
appears the Maduro regime still may possess de facto control over Defendants (Bariven S.A., a
subsidiary of PDVSA), but adding that “To begin, the Court finds that Special Attorney General
Hernandez and the Ad-Hoc Management Board of PDVSA clearly possess de jure control over the
Defendants,”

178 Again, I am referring here to PDVSA as directed by the Ad-Hoc Management Board of
Directors appointed by Juan Guaido, duly authorized by the National Assembly under the
Transition Statute

179 932 Federal Reporter 3d. Series, pp. 126-152. Available at: https://www.leagle.com/
decision/infco20190729051

180 See Official Gazette No. 1769, Aug. 29, 1975.
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a decision of December 20, 1940, in which it stated that despite its legal form as a
private law company, the Bank “was not a private institute,” but a public entity."®!

In any case, the terminological confusion regarding the qualification of the Central
Bank with anonymous society form, but as a public law person, and thus as a
decentralized entity of the State, was definitively clarified in the reform of the
Central Bank Law of 1974, in which it was not only described as a “legal public
person with form of an anonymous company” (Art. 1), but any possibility of private
ownership of its capital stock was completely eliminated, as it was completely
nationalized. That is why, after the enactment of the new 1999 Constitution, in
another reform of the Law in 2002, the Central Bank was definitively described as a
legal person of public law, following the provision incorporated in the 1999
Constitution (Article 318), as had been the case since 1974.

The matter of the characterization of the Central Bank of Venezuela as a
decentralized entity of the Venezuelan State, and as part of the National Public
Administration, which has been always accepted,'®? had also been the object of
multiple decisions issued by the Supreme Court.

First, the Decision issued by the President of the Politico-Administrative Chamber
of the Supreme Court of Justice of December 2, 1980, in which was declared that:

“the Central Bank of Venezuela, as the first monetary and credit authority of
the country, is one of the fundamental cells of the decentralized public
administration, and as such, its decisions have the character of administrative
acts, which can be challenged on grounds of nullity before the organs of the
contentious administrative jurisdiction.” 83

181 See M. R. Egaila, Documentos relacionados con la creacion del Banco Central de
Venezuela, Caracas, 1980, Tomo III, pp. 183-188

182 See: Allan R. Brewer-Carias, “Introduccion general al régimen juridico de la Administracion
Publica,” in Allan R. Brewer-Carias, Rafael Chavero Gazdik, Jestis Maria Alvarado Andrade, Ley
Organica de la Administracion Publica, Editorial Juridica Venezolana, Caracas 2008, p. 68; Allan
R. Brewer-Carias, Derecho Administrativo, Universidad Externado de Colombia, Tomo I, Bogota
2005, p. 390, 398-400, 433-434; Allan R. Brewer-Carias, Principios del régimen juridico de la
Organizacion Administrativa, Editorial Juridica Venezolana, Caracas 1991. Available at:
http://allanbrewercarias.net/Content/449725d9-f1cb-474b-8ab2-41etb849  feaS/Content/11.1.62%
20PRIN.REG.JUR.ORG.ADM.%201991.pdf . (Text reproduced in Allan R. Brewer-Carias,
Tratado de Derecho Administrativo. Derecho Publico Iberoaericaco, Vol. 11, Editorial Civitas,
Editorial Juridica Venezolana, 2013, pp. 353-356, 367. Available at: http://allanbrewercarias.
com/wp-content/uploads/2013/07/BREWER-TRATADO-DE-DA-TOMO-11-9789803652074-txt-
1.pdf. See also, about the Central Bank of Venezuela, as part of the Decentralized National Public
Administration, in Informe sobre la Reforma de la Administracion Publica Nacional, Comision de
Administracion Publica, Presidencia de la Republica, Caracas, 1972, Tomo I, pp. 298, 300, 310,
311, and 611-624.

183 See the quotation of this Decision of the President of the Political Administrative Chamber
of the Supreme Court of Justice (Case Henry Pereira Gorrin) in the text of the Decision of the
Chamber in the same Case of February 19, 1981, in Gaceta Forense, Tercera Etapa, Ano 1981,
enero-marzo, Vol I, pp. 129, No. 111, p. 276.; and in the text of the decision of the same Chamber
of July 18, 1985 (Case Leopoldo Diaz Bruzual), in Gaceta Forense, Tercera Etapa, Afio 1985,
Julio Septiembre, Vol I, No. 129, pp. 151-152. Also quoted in Revista de Derecho Publico, No 24,
octubre-diciembre 1985, Editorial Juridica Venezolana, Caracas 1985 p. 103. Available at:
http://allanbrewercarias.com/wp-content/uploads/2007/08/rdpub_1985 24.pdf
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Second, the Decision of the Politico-Administrative Chamber of the Supreme
Court of Justice of February 19, 1981 in which the Supreme Court declared that the
Central Bank of Venezuela “constitutes an associative public corporation
(establecimiento publico asociativo) that forms part of the decentralized
administration.”'%*

Third, the Decision of the Politico-Administrative Chamber of the Supreme Court
of Justice of July, 18 1985, in which the Supreme Court qualified the Central Bank
of Venezuela, as a “public entity, part of the decentralized administration,” with the
character of being a “public legal person.” 1%

Fourth, the Decision of the Politico-Administrative Chamber of the Supreme
Court of Justice of November 30, 1994 in which the Supreme Court qualified the
Central Bank of Venezuela, as an associative public corporation” (establecimiento
publico asociativo), created by law, which is part of the Decentralized
Administration, and is subjected to a mixed legal regime, configurated by public law
and private law provisions.'

Fifth the Decision of the Constitutional Chamber of the Supreme Tribunal of
Justice No. 259 of March 31, 2016 (Case: Review of the constitutionality of the
Central Bank Law at the request of the President of the Republic, N. Maduro), in
which the Chamber declared that the Central Bank of Venezuela:

“is a legal person of public law with autonomy for the formulation and
exercise of the policies of its competency,” [being] “an organ that is part of the
National Public Administration with functional autonomy, integrated within the
structure of the State.”"®’

Finally, in the doctrine related to the organization of the Venezuelan State, and in
particular to its National Public Administration, centralized or decentralized, the
Central Bank of Venezuela has always been considered within the decentralized
entities of the National Public Administration; ¥ which has been also confirmed in

184 See the text of the Decision (Case Henry Pereira Gorrin vs. Central Bank of Venezuela) in
Gaceta Forense, Tercera Etapa, Ano 1981, enero-marzo, Volumen I, pp. 129, No. 111, p. 276. See
quotation in Revista de Derecho Publico, No 5, enero-marzo 1981, Editorial Juridica Venezolana,
Caracas 1981 p. 125. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/
rdpub 1980 5-1.pdf Quoted also in Revista de Derecho Publico No 24, octubre-diciembre 1985,
Editorial Juridica Venezolana, Caracas 1985 p. 103. Available at: http://allanbrewercarias.com/
wp-content/uploads/2007/08/rdpub_1985 24 .pdf.

185 See the text of the Decision of July 18, 1985 (Case: Leopoldo Diaz Bruzual), in Gaceta
Forense, Tercera Etapa, Afio 1985, julio-septiembre, Vol I, No. 129, p. 152.

186 See an extract of the decision (Case: Seguros Saint Paul de Venezuela) in Revista de
Derecho Mercantil, Afio VI, No. 160-17, Caracas 1994, p. 265.

187 This decision No. 259 of March 31, 2016 is extensively quoted in the text of the decision
of the Constitutional Chamber No 618 of July 20, 2016.

188 See: Allan R. Brewer-Carias, Principios del régimen juridico de la Organizacion
Administrativa, Editorial Juridica Venezolana, Caracas 1991 pp. 117-120; 134-135. Available at:
http://allanbrewercarias.net/Content/449725d9-f1cb-474b-8ab2-
41efb849fea5/Content/I1.1.62%20PRINC.REG.JUR.ORG.ADM.%201991.pdf); Allan R. Brewer-
Carias, Derecho Administrativo, Universidad Externado de Colombia, Tomo I, Bogota 2005, p.
390, 398-400, 433-434; Allan R. Brewer-Carias, “Introduccion general al régimen juridico de la
Administraciéon Publica,” in Allan R. Brewer-Carias, Rafael Chavero Gazdik, Jesis Maria
Alvarado Andrade, Ley Orgadnica de la Administracion Publica, Editorial Juridica Venezolana,
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official reports, including the 1972 “Report on the reform of National Public
Administration,” issued by the Public Administration Presidential Commission, in
which is clearly stated that the Central Bank of Venezuela was an “associative
public corporation” (due to its form as anonymous society) (establecimiento publico
asociativo), that was part of the Decentralized National Public Administration.!®’
That is why, for instance, Giuseppe Rosito Arbia, expressed in 1993 that the Central
Bank of Venezuela is a “State’s legal person of public law, part of the functional
decentralized public administration, and specifically of the national decentralized
public administration;'® and Claudia Nikken, without any doubt, qualifies the
Central Bank of Venezuela as a “decentralized entity” that is part of the
“decentralized public administration,”'"!

When considering this matter of the Central Bank of Venezuela as a decentralized
entity of the Venezuelan State, part of the National Public Administration, in any
case is important to bear in mind the general scope of the Organization of the State
in Venezuela, and of its Public Administration.

In effect, together with all the other organs and entities of the National Executive
(President, Ministers) and of the Public Administration, exercises the Executive
Power, although without subordination to other organs of the National Executive
(President, Ministers. Notwithstanding that the appointment of the President and
Directors of the Central Bank of Venezuela according to the Central Bank Law is
the responsibility of the President of the Republic as head of the National Executive,
the Bank exercises its powers with autonomy (article 318 of the Constitution), not
subject to the directives or instructions or control by the National Executive, and is
only under control, as provided in article 319 of the Constitution, by the Audit
General Office, by the Superintendence of Banks and by the National Assembly.

Consequently, the Central Bank of Venezuela, without doubt is one of the
decentralized entities of the National Public Administration within the organization
of the Venezuelan State, being considered as an “autonomous constitutional organ
with its own legal personality.”’®> As such decentralized entity, the Bank, is subject,

Caracas 2008, p. 68. More recently on the character of the Central Bank of Venezuela: Allan R.
Brewer-Carias, “Sobre el Banco Central de Venezuela, como ente descentralizado de la
Administracion Publica del Estado, con personalidad juridica de derecho publico directamente
prevista en la Constitucion. New York, 9 de mayo 2019; available at: http://allanbrewer
carias.com/wp-content/uploads/2019/05/196.-Brewer.-Sobre-el-BCV-y-representacion-del-procu-
rador-especial-2019..pdf

189 See Informe sobre la Reforma de la Administracion Publica Nacional, Comisién de
Administracion Publica, Presidencia de la Republica, Caracas, 1972, Tomo I, pp. 298, 300, 310,
311, and 611-624.

190 See Giuseppe Rosito Arbia, “Consideraciones sobre la naturaleza juridica del Banco
Central de Venezuela,” in Revista de la Facultad de Derecho de la Universidad Catolica Andrés
Bello / Universidad Catodlica Andrés Bello, Facultad de Derecho.-- Caracas, No 46 (junio) (1993),
pp. 373-377; 388-390;395,, 407

191 See Claudia Nikken, “Naturaleza juridica del Banco Central de Venezuela,” in Revista de
Derecho Publico, No. 63-64, julio-diciembre 1995, Editorial Juridica Venezolana, Caracas 1995,
pp. 517-519. Available at: http://allanbrewercarias.com/wp-content/uploads/2017/01/1995-RE-
VISTA-63-64.pdf

192 See Maria Amparo Grau, “La organizacion de los Poderes Publicos en la Constitucion del
9: Desarrollo y situacion actual,” in the book: El derecho publico a los 100 niimeros de la Revista



126 ALLAN R. BREWER-CARIAS

for instance, to the Public Contracting Law (Article 3),'” to the Organic Law on
Public Assets (Article 4),"* and to the Organic Law of the General Audit Office
(Article 9);'%° and of course to many of the provisions of the Organic Law of Public
Administration.

In effect, the basic statute enacted in Venezuela to regulate all the organs and
entities of Public Administration is the Organic Law on Public Administration,
which establishes the general legal regime applicable to all of them, with some
exceptions, like the case of the Central Bank of Venezuela, which due to its
autonomy established in the Constitution, is not subjected to the general regime of
control established in the Organic law for other decentralized entities.

But apart from being exempt from that regimen of administrative control by the
organs of the National Executive, the Central Bank of Venezuela, as a decentralized
entity of the National Public Administration is of course subjected to all the general
regulations and principles related to the functioning of Public Administration
included in the Organic Law (in particular Title II. Principles and basis of the
functioning and organization of Public Administration: articles 3-28, 33-43), as well
as in the Organic Law of Administrative Procedure; the Public Contracting Law
(Article 3);'%° the Organic Law on Public Assets (Article 4);'”7 the Organic Law of
the General Audit Office (Article 9);'® and the Financial Management of the Public
Sector Organic Law (article 6).!%°

That is, although it is a decentralized entity in terms of article 15 of the Organic
Law on Public Administration, the provisions of the Organic Law referring to the
Central Administration (Title III: article 44-91), and to the ‘“Functional
Decentralization” (Title IV: articles 92-131) are not applicable to the Central Bank
of Venezuela, due to its character as a decentralized entity with autonomy under the
Constitution, subject to the provisions of its own specific Law (Central Bank of
Venezuela Law). This alone is the meaning of the expression used in Decision No.
259 of March 31, 2016 of the Constitutional Chamber of the Supreme Tribunal
when affirming that the Central Bank of Venezuela “does not form part of either the
Central Administration or the functionally Decentralized Administration” (of course
as provided in the Organic Law of Public Administration). And this is obvious in
light of the fact that the Organic Law on Public Administration enumerates those

de Deecho Publico 1980-2005, Editorial Juridica Venezolana, Caracas 2005, p. 331. Available at:
http://allanbrewercarias.com/wp-content/uploads/2007/08/EL-DERECHO-P%C3%9ABLICO-A-
LOS-100-N%C2%B0-DE-LA-RDP-1980-2005-MAYO-20061.pdf

193 See Official Gazette N° 6.154 Extra. of November 19, 2014. Available at: http://www
.mindefensa.gob.ve/COMISION/wp-content/uploads/2017/03/LCP.pdf

194 See Official Gazette N° 39.952 of June 26, 2012.

195 See Official Gazette N° 37.347 of December 17, 2001. Available at: http://www.oas.org
/juridico/spanish/mesicic3_ven anexo23.pdf

196 See Official Gazette N° 6.154 Extra. of November 19, 2014. Available at:
http://www.mindefensa.gob.ve/COMISION/wp-content/uploads/2017/03/LCP.pdf

197 See Official Gazette N° 39.952 of June 26, 2012.

198 See Official Gazette N° 37.347 of December 17, 2001. Available at: http://www.
oas.org/juridico/spanish/mesicic3_ven anexo23.pdf

199 Article 5. See Official Gazette No. 6210 Extra of December, 2015, available at: http://
historico.tsj.gob.ve/gaceta_ext/diciembre/30122015/E-30122015-4475.pdf#page=1
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“functional decentralized entities” that are subject to its provisions and
administrative control by Ministers of the National Executive in a precise way:
public institutes (articles 98-10)1; state own enterprises (articles 102-109); State
foundations (articles 110-114); and State Civil Associations (articles 116-117);
providing for all of them the means for their administrative control by the organs of
the Central Administration (articles 118-131). This list would not have been
necessary if all decentralized entities were subject to all provisions of the Organic
Law. The Central Bank of Venezuela is not within that enumeration, because it is
not a public institution, nor a state-owned enterprise, nor a State Foundation nor a
State Association. It is a unique decentralized entity part of the National Public
Administration, which due to its autonomy, is subject to its own Law and means of
control, thus not being enumerated in the Organic Law on Public Administration.

Decision No 259 of March 31, 2016 acknowledges this, affirming that the Central
Bank of Venezuela is:

“a legal person of public law with autonomy for the formulation and
exercise of the policies of its competence. In this sense it is a body that belongs
to the National Public Administration with functional autonomy, integrated into
the structure of the State, which in an autonomous, exclusive and excluding
manner exercises monetary competence, with its own legal regime [...] It is a
unique entity and the relationship established between the National Executive
and the Central Bank of Venezuela is a relationship of general and special
coordination and not of subordination.”

In conclusion, the Central Bank of Venezuela is a decentralized entity of the
National Public Administration. It is not one of the decentralized entities
enumerated in the Organic Law on PublicAdministration. This means that the
Central Bank of Venezuela is a decentralized entity of the National Public
Administration, although not subject to the provisions of the Organic Law on Public
Administration on matters of administrative control by the National Executive, but
to its own Law.

That is why, the Central Bank of Venezuela is not listed in Decree No. 2.378 of
July 12, 2016 on the General Organization of National Public Administration. And
this is obvious. This Decree, as all the previous Decrees of that sort, identifying the
decentralized entities as attached, for the purpose of administrative control, to the
corresponding organs of the Central Administration (Ministries), was issued
according to the provision of article 119 of the Organic Law on Public
Administration, which provides that:

“Article 119: Every functional decentralized entity must be attached to a
determined organ or entity of Public Administration, for the purpose of the
exercise of the corresponding control.”*"

Consequently, article 121 of the same Organic Law imposes the obligation for the
Central organs of Public Administration to publish in the Official Gazette: “the list
of the decentralized entities attached or subjected to control, with the indication of

200 Articulo 119. Todo ente descentralizado funcionalmente se adscribira a un determinado
organo o ente de la Administracion Publica, a los efectos del ejercicio del control correspondiente
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the amount of capital, if they are a State-owned enterprise, or the confirmation of
assets if they are a public institute, autonomous institute, or a State foundation.”

Consequently, although the Central Bank of Venezuela is without doubt a
decentralized entity of the National Public Administration, due to its specific
autonomy (initially established in the Law creating it and now provided in the
Constitution), it is not and cannot be subjected to attachment to any other organ of
Central Administration for the purposes of control. That is why it is not listed in the
aforementioned Decree.

Regarding the aforementioned decision of the Constitutional Chamber No. 259 of
March 31, 2016, the Chamber did not affirm that the Central Bank was not a
decentralized entity; on the contrary, the text of the decision is clear affirming that
the Central Bank of Venezuela “belongs to the National Public Administration with
functional autonomy, integrated in the structure of the State,” which is another way
of saying that it is a decentralized entity of the Venezuelan State.

Other decision that must be mentioned is decision No. 618 of July 20, 2016 of the
Constitutional Chamber of the Supreme Tribunal, which was issued in a case
involving interpretation of articles 150, 187.9, 236.14 and 247 of the Constitution in
the context of “national public interest contracts” (case Brigitte Acosta Isasis,
“Interpretacion Constitucional de los articulos 150, 187.9, 236.14 y 247 de la
Constitucion).**' After quoting the aforementioned Decision No. 259 of March 31,
2016, the Supreme Tribunal concluded that “the Central Bank of Venezuela is a
legal person of public law, of constitutional rank, with autonomy in the exercise of
the policies of its competency,” adding the phrase that it “is not part of the Central
Administration nor of the Functionally Decentralized Administration” although
affirming that it is part of the so called “Administration with functional autonomy.”
What is clear is that the Chamber did not rule that the Central Bank of Venezuela
was not a decentralized entity of the State; it just affirmed that it was not part of the
“functional decentralized entities” included in the list in the Organic Law on Public
Administration (public institutions, state-owned enterprises, State foundations and
State Associations).

It must be mentioned that the subject matter of the decision was not the character
of the Central Bank. The case concerned the scope of the need for parliamentary
authorization over public interest contracts (specifically, a public debt contract
between the Central Bank and the Fondo Latinoamericano de Reservas created in an
international convention), for which purpose the Constitutional Chamber considered
the legal nature of the Central Bank of Venezuela to decide that the specific contract
at issue was not subject to parliamentary control by the National Assembly. This
decision was issued after the Government lost its absolute political control of the
National Assembly (that it had exercised since 2005) in the parliamentary elections
of December 2015, in order to prevent the newly elected National Assembly from
exercising its constitutionally mandated control over public interest contracts
entered into by decentralized entities.

What is definitive is that the Constitutional Chamber in its Decision No. 618 of
July 20, 2016, did not declare and did not rule, in any way whatsoever, that the

201 See in http://historico.tsj.gob.ve/decisiones/scon/julio/189144-618-20716-2016-16-0683.
HTML
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Central Bank of Venezuela was not a “decentralized entity” of the Venezuelan State;
a phrase that is not even used in the text of the decision. Such a conclusion would
have been in contradiction with the Constitution and with the previously mentioned
Decision No. 259 of March 31, 2016 issued when reviewing the constitutionality of
the Central Bank Law. It would also have been in contradiction of the already
mentioned long jurisprudential tradition that goes back to 1940,

In summary, under Venezuelan law, as with all other public corporations (public
institutes, autonomous institutes) with legal personality of public law, the Central
Bank is without doubt a decentralized entity of the Venezuelan State, and part of
Public Administration. It is not part of the “Central and Decentralized Public
Administration” as it is described in the Organic Law on Public Administration.
That is why the Central Bank of Venezuela is not subject to those provisions of the
Organic Law relating in particular to the functions of the organs of the Central
Administration to control the “Functional Decentralized” entities (public institutes,
State owned enterprises, State foundations, state civil associations or societies); but
it is subject to the other provisions of the Organic Law that establish principles
applicable to all the organs and entities of Public Administration. The “Functional
Decentralized Public Administration” entities listed in the Organic Law of Public
Administration are not all of the entities that are “decentralized entities” in a wider
sense, the latter including the Central Bank. In other words, the Public
Administration Organic Law?’? contains a partial list of the “decentralized entities,”
described as forming the “Functional Decentralized Public Administration” (Articles
98-131). This enumeration did not include all decentralized entities.

202 See Official Gazette N° 6.147 Extra of November 17, 2014. Available at: http://historico.
tsj.gob.ve/gaceta_ext/noviembre/17112014/E-17112014-4128.pdf#page=1



PART THREE

PRINCIPLES OF ADMINISTRATIVE LAW RELATED TO
ADMINISTRATIVE ACTION: ADMINISTRATIVE PROCEDURE, AND
ADMINISTRATIVE ACTS

I. GENERAL PRINCIPLES REGARDING ADMINISTRATIVE
PROCEDURE

Ten years after Argentina passed its Law of Administrative Procedures (Law N°
19.549 of 1972), Venezuela sanctioned its Organic Law of Administrative
Procedures that went into effect on January 1, 1982,! after a vaunted process of
preparation that included ideas and proposals that had been gathered and discussed
since the beginning of the 1960s.”? This Organic Law is with doubts, the most
important Law enacted in the field of administrative law in Venezuela, where its
Administration had never been subject to a body of law that so broadly and precisely
regulated the central aspects of the relations between the Public Administration and
the citizens, making this the most important general regulation of substantive
activities in Public Administration.

This Law differed from previous regulations dealing only with the internal
organization of Public Administration. Now, on the contrary, the Administrative
Procedure Law establishes the legal framework of the relations between the Public
Administration and the citizens, providing on the one hand for the Public
Administration to have a set of powers, prerogatives and obligations in order to
provide for the general interest, and on the other, for individual citizens to have a

1 See in Official Gazette N° 2.818 Extra. Of July 1, 1981. See on the Organic Law n
Admnistrative Preocedures the comments in: Allan R. Brewer-Carias et al., Ley Orgdnica de
Procedimientos Administrativos, Editorial Juridica Venezolana, Caracas, 1982. See Allan R.
Brewer-Carias, “Régimen general del procedimiento administrativo en la Ley Organica de
Procedimientos Administrativos de Venezuela de 1981,” in Héctor M. Pozo Gowland, David A.
Halperin, Oscar Aguilar Valdez, Fernando Juan Lima, Armando Canosa (Coord.), Procedimiento
Administrativo. Tomo 1I. Aspectos Generales del Procedimiento Administrativo. El Procedimiento
Administrativo en el Derecho Comparado, Ed. La Ley, Buenos Aires 2012.

2 The first draft of the Law was elaborated in 1961-1962 at the Public Administration
Commission (drafted by Tomas Polanco Alcantara); followed by a draft prepared for the Ministry
of Justice in 1965 (drafted by Sebastian Martin-Retortillo, Francisco Rubio Llorente and Allan R.
Brewer-Carias); which was re-written again in 1972 (drafted by Allan R. Brewer-Carias) for the
same Public Administration Commission. See Informe sobre la Reforma de la Administracion
Publica Nacional, Comision de Administracion Publica, Caracas, 1972, Vol. 2, pp. 391-406.



PART THREE: PRINCIPLES OF ADMINISTRATIVA LAW RELATED TO ADMINISTRATIVE... 131

series of rights and obligations in their relations with the Administration that allows
them to control its subjection to the law.

1. Initial Impact of the Law

The 1981 Organic Law of Administrative Procedures, as previously noted,
brought a profound legal transformation within the Public Administration, seeking
to replace informality by formality regarding the activities of the Administration;
and to replace the lack of rights available to the citizens by a series of rights upon
which they could lean when dealing with the Administration.

A. Formality vs. Informality

Prior to the Organic Law of Administrative Procedures, it can be said that the
Venezuelan Public Administration was characterized by complete informality. In
contrast with the unilateral acts ruled by private law that are subjected to greater
formality under the terms of the Civil Code, particularly in cases in which they are
not the result of a confrontation of wills (e.g., mortgage, donations); unilateral action
by the Public Administration (administrative acts), was not subjected to specific
formalities for its enactment, having case law admitted procedural discretion and
informality as a principle. In view of this situation, this Organic Law revamped it
and began to require formalism as a principle of administrative procedure, seen both
in the requirement for certain formalities in the production of administrative acts
(procedures, processes) as well as in their forms. The Law also erected formalism as
a duty of public servants who are required to follow a process (Article 3), conduct it
(Article 54) or take charge of carrying out proceedings (Article 53), to prove
allegations of fact for administrative acts (Article 69) and to decide on matters and
appeals within determined periods of time (Articles 2, 5, 41, 60, 62, 67, 89). On the
other hand, the Organic Law for the first time also established specific forms for
unilateral administrative acts (Article 18), thereby positivizing the general principles
established by the jurisprudence of the Supreme Court.

The Law, on the other hand, established the principles in order to overcome the
traditional administrative secrecy which had existed as a rule with regards to the
interested parties. As a result of this secrecy, the citizens affected directly by them
had no awareness not only that sometimes a proceeding had been filed against them,
but also of the content of the documents and acts based on which the Administration
could decide the proceeding, and which could potentially result in a violation of
their rights and interests. This eternal administrative confidentiality was sought to be
finally terminated as a result of the Administration’s obligation to notify the
interested parties whose rights or interests could be affected by the administrative
proceeding (Articles 48, 68). These rights now include the right to be heard, to
submit evidence and allegations (Articles 48, 58) and to have free and previous
access to the Administration file (Article 59) which must be just one single piece or
folder (Articles 31, 51). Before the law was enacted, the right to be heard and the
right to review the Administration file was not guaranteed; rather, the rule was
administrative secret and reservation of the Administration’s files.

On the other hand, and secondly, formalism led to the specific regulation of
aspects that had not previously been regulated, such as those relating to advisory
organs of the Administration. The Organic Law in effect established at least three
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fundamental principles that relate to an advisory organs: first, the principle of the
non-binding nature of consultations and decisions entered prior to the issuance of an
administrative act (Article 56), except those that are expressly established by law;
second, the principle of the non-binding nature of consultations, opinions and
resolutions (Article 57), except as expressly established by law; and third, the
principle that the proceeding cannot be suspended when there are no said decisions
or consultations (Article 56), except when expressly established by law. In this way
the basic principles relating to an advisory organ were regulated, which before had
not been precisely set-in law.

Thirdly and finally, another sign of the formalism imposed by the Organic Law on
the Administration are standards that relate to the publication and notification of
administrative acts, for purposes of making them effective. Other aspects of the
Organic Law set the condition that there must be notice to the interested party for
the administrative act to start tits effects (Article 73), which could not be replaced in
principle by publication of the administrative act in the Official Gazette of the
Republic, or the Gazette of the corresponding territorial entity. The Law in this way
prescribed which acts must be published in the Official Gazette, in particular
normative acts, (Article 72); and in terms of the formalities regarding notice (Article
75), it regulated the cases where notices could not be served for publication in the
Official Gazette, but in a newspaper of general circulation (Article 76). Regulations
on notifications and publication of administrative acts definitely transformed a
previously informal situation.

B. Rights vs. an Absence of Rights

The second aspect of the legal transformation that was caused by the Organic Law
of Administrative Procedures and that radically changed the previous situation was
the creation of a set of rights and guarantees that are available to the citizens, which
had not existed before. In this regard and as previously noted, the Organic Law
established a balance between the rights of the citizens and the powers of the
Administration, regulating as a fundamental right, the right to defense before the
Administration, following the principles established in the Constitution. This right
imply a series of derivative rights, as are: the right to be notified of all proceedings
that could affect the interested party on its subjective rights or its legitimate,
personal and direct interests (Article 48); the right to be heard and to take part in an
administrative proceeding, at any time (Article 23); the right to have access to the
Administration file, to examine it and to make copies (Article 59); the right to
present evidence and to make allegations (Articles 48, 58); the right for the
administrative act to formally state the reasons behind it (motivation) (Article 9); the
right to receive personal notice of all administrative acts that could affect the
individual’s legitimate, personal and direct rights and interests (Article 73); and to
be informed of the legal means of defense against the act (Articles 73, 77). These
rights had not been expressly recognized before the enactment of the 1981 Organic
Law, and although jurisprudence had aimlessly established some of these as general
principles of law, as a whole they were more frequently trampled than respected by
the Administration.

In any event, from the legal point of view, the Organic Law did not just trigger a
legal revolution in administrative actions and practice, but also had a noticeable
effect on the development of the theory of administrative law. This Organic Law can
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in effect still be considered as the most important law in Venezuelan administrative
law, not just because it set in writing many general principles of administrative law
that had been established by jurisprudence, but because the successive interpretation
and application of its standards has resulted in a progressive enrichment of this
branch of law, which previously lacked a basic body of law on which it could base
its dogma.?

C. Administrative transformations

However, the legal revolution brought on by the new Organic Law was followed
by an administrative revolution in the practice of the Public Administration,
establishing a series of requirements in terms of administrative rationalization. In
effect, if the legal image of the Public Administration prior to the Law was marked
by informality, the practice of administrative actions was marked by absolute
discretion that governed the proceeding and its forms. In view of this situation, the
Law set down the required systemization of all documents (Article 32), unification
of the case files (Article 31), the establishment of administrative procedures and

3 See on this impact, Allan R. Brewer Carias, E/ Derecho Administrativo y la Ley Organica de
Procedimientos Administrativos, Editorial Juridica Venezolana, Caracas, 1985. See in addition, in
general on the Venezuelan Law: Allan R. Brewer-Carias, “Comentarios a la Ley Organica de
Procedimientos Administrativos”, en Revista de Derecho Publico, N° 7, Caracas 1981, pp. 115-
117; José Araujo Juares, Derecho Administrativo Formal, Vadell Hermanos Editores, 3era
Edicion, Caracas, 1998; José Araujo Juares, Principios Generales del Derecho Procesal
Administrativo, Vadell Hermanos Editores, Caracas, 1998; Luis Beltran Guerra, El Acto
Administrativo. La Teoria del Procedimiento Administrativo, Caracas 1977; Antonio De Pedro
Fernandez, El procedimiento administrativo en Venezuela, Editorial M&H C.A., Caracas, 1994;
Luis H. Farias Mata, Procedimientos Administrativos, Materiales de Estudio. Escuela de Estudios
Politicos y Administrativos Universidad Central de Venezuela (mimeografiado), 1978; Agustin
Gordillo, “Algunos aspectos del procedimiento administrativo en Venezuela”, in Revista de
Derecho Publico N° 9, pp. 29-39; Victor R. Hernandez-Mendible, Procedimiento Administrativo.
Proceso Administrativo y Justicia Constitucional, Vadell Hermanos Editores, Caracas-Valencia,
1997, Eloy Lares Martinez “Los Procedimientos Administrativos” in Libro Homenaje a la
Memoria de Joaquin Sanchez Covisa, Caracas 1975, pp. 481-492; Henrique Meier E., El
Procedimiento Administrativo Ordinario, Editorial Juridica Alva, S.R.L., Caracas, 1992; Antonio
Moles Caubet, “Vicisitudes del Procedimiento Administrativo en Venezuela”, in Revista
Internacional de Ciencias Administrativas, Bruselas, 1972, pp. 270-276; José Rodriguez Ramos,
“Breves notas sobre la Ley Organica de Procedimientos Administrativos”, en Revista del Colegio
de Abogados del Estado Lara, diciembre 1981, pp. 105-115; Hildegard Rondéon de Sanso, “El
Procedimiento Administrativo en el Derecho Comparado”, in Libro Homenaje a la Memoria de
Joaquin Sanchez Covisa, Caracas 1975, pp. 577-620; Hildegard Rondon de Sansd, “Analisis
critico de la Ley Organica de Procedimientos Administrativos”, in Revista del Consejo de la
Judicatura, N° 22, Caracas 1981, pp. 15-35; Hildegard Rondén de Sansd, Procedimiento
Administrativo, Editorial Juridica Venezolana, 2da. Edicion, Caracas, 1983; Gabriel Ruan Santos,
“La Administracion y la Ley Organica de Procedimientos Administrativos”, in Revista de Derecho
Publico, N° 18, 1984, pp. 57-83. See the collective books on the Law: El Procedimiento
Administrativo, Vol 1V of the Archivo de Derecho Publico y Ciencias de la Administracion,
Instituto de Derecho Publico, Caracas, 1982; in particular the articles of Antonio Moles Caubet,
“Introduccion al Procedimiento Administrativo” and of Luis Henrique Farias Mata, “El Proceso de
elaboracion de la Ley Organica de Procedimientos Administrativos”; Contencioso Administrativo,
1 Jornadas Internacionales de Derecho Administrativo, FUNEDA, Caracas, 1995, in particular the
article of Sandra Morelli, “El procedimiento administrativo y el proceso contencioso
administrativo”; La relacion juridico administrativa y el procedimiento administrativo, IV
Jornadas Internacionales de Derecho Administrativo, FUNEDA, Caracas, 1998.
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systems to improve administrative efficacy (Article 32), document registry (Article
44) and a broad system of downward-moving information (Article 33) in order to
open the Administration to individuals.

In this sense the Organic Law had the objective of providing an “open window”
where the public would be informed on what should or should not be done in
proceedings and get all applicable requirements, forms and timing, and, as a result,
these proceedings would no longer be the exclusive right of some obscure official
who dominated proceedings from behind their impenetrable ‘reception office,’
sometimes in corrupt combination with external handlers or intermediaries, so these
proceedings would now be open, public and available to all. But this change has not
been easy as this transformation touches on and affects spheres and areas of power,
areas that are sometimes more powerful than the highest official: the rights of the
bearer or receiver of the document, or the person holding the power to reject and
dispose, tyrannically, of the rights and interests of those administered.

2. General Content of the Organic Law of Administrative Procedures
and its Sphere of Application

A. General content of the Law

In general terms, this Organic Law regulated four fundamental aspects of the
Public Administration and its relations with the citizens. On the one hand it
regulated an entire legal system or set of legal situations on the part of both the
Public Administration as well as individuals. In this aspect the Law, on the one
hand, specified a series of administrative powers and established a series of duties
and obligations on the part of the public servant; on the other hand, it regulated and
established a series of rights held by the individual citizen regarding the
Administration, even as it placed precise obligations on the form of their relations
with the Administration. This was the first area regulated by the Law: the legal
situations of individuals and those of the Public Administration.

Secondly, it regulated the administrative act; that is, the specific decision resulting
from the actions of the Public Administration in terms of the legal effects of the
decisions adopted by it, in certain situations. The Law regulated precisely the
requirements of the act, making it subject to certain conditions in order to be valid
and regarding the legality of the actions of the Administration. The Law likewise
regulates the effects of the acts: their review, both on its own and by appeal; as well
as the form in which the administrative decisions are issued, establishing not just an
expedited decision but also creating the innovation that administrative silence is a
tacit negative administrative decision. Consequently, and pursuant to the Law,
administrative silence was no longer a form of avoiding making a decision or
resolution on a matter so that it simply vanished as time passed, but rather became a
form of a tacit decision, basically denying the request, petition or the appeal filed.
Establishing silence as a tacit decision opened new routes to individual citizens for
protection or appeal, when their requests had not been decided within the periods
set. This also led to a change in the mentality of the public servant, who many times
simply remained silent or did not act, basically abstaining from making any decision
on a matter and thereby maintaining the status quo. This silence, however, began to
have effects with the enactment of the Law, as the decision is considered as having
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been made simply by the lapse of time in the periods provided by the Law. The
request is considered as having been denied at the conclusion of that period, and that
denial gives the individual the possibility of appealing that denial, either before a
superior level in the hierarchy, or through the Courts. It also makes the public
servant responsible for his omission and failure to act, and if this behavior is
repeatedly, he incurs an administrative liability.

In addition to regulating administrative legal situations and administrative acts, the
Law thirdly regulated administrative procedure, that is, the complete set of
processes, requirements and formalities that must be completed by the
Administration and in relations between the Administration and individuals in order
to cause administrative decisions, i.e., administrative acts.

Finally and in the fourth place the Law regulated the processes for review of
administrative acts within the Administration itself; that is, the system of recourses
requesting a reconsideration or review and the hierarchy that allows the individual to
formally make a claim against the Administration, not as a favor but as a matter of
law, against administrative acts; and which requires the Administration to decide on
these recourses within a determined period of time, and failure to do so is considered
a tacit denial of the recourse.

With regards to the sphere of application of the Organic Law of Administrative
Procedures,* this refers both to the organizational sphere of application, i.e., the
determination of what organs and entities it applies to; as well as the substantive
sphere of application, i.e., to what proceedings it applies, or if it applies to all the
proceedings that are performed by the bodies that fall under their regulation.

B. Organizational sphere

The organizational sphere of application of the Organic Law is clearly defined in
Article 1% that states that the National Public Administration and the Decentralized
Public Administration, consisting of the form set forth in their respective Organic
Laws, shall adapt their activities to the prescriptions set by the Law. The article in
this way distinguishes two organic sets: on the one hand the Central National Public
Administration, and on the other hand of the Decentralized Public Administration,’
both of which form part of the National Public Administration and are regulated in
the Organic Law on Public Administration Act of 2008.°

a. The (National) Central Public Administration

Article 44 of the Organic Law on Public Administration distinguishes three types
of superior bodies in the organization of the Central Level of the National Public

4 See Allan R. Brewer-Carias, “Ambito de la aplicacion de la Ley Organica de Procedimientos
Administrativos”, in Revista de Control Fiscal, N° 104, Caracas, 1982

5 See on the Public Administration, in general Allan R. Brewer-Carias, Fundamentos de la
Administracion Publica, Tomo I, Caracas, 2da. Edicion, 1984; Allan R. Brewer-Carias, Principios
del Régimen Juridico de la Organizacion Administrativa Venezolana, Editorial Juridica
Venezolana, Caracas, 1994

6 Organic Law on Public Administration, Official Gazette N° 6.147 Extra. Of November 17,
2014. See Allan R. Brewer-Carias et al., Ley Orgdnica de la Administracion Publica, Editorial
Juridica Venezolana, Caracas 2009.
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Administration:” the superior directive bodies, the superior bodies for coordination
and control centralized planning, and superior consultation bodies that are exercised
by the Executive Branch under the terms of Article 225 of the Constitution. The
Law enumerates the following as superior directive bodies of the Central Level of
the Public Administration: The President of the Republic, the Executive Vice
President, the Council of Ministers, the Ministers, the Deputy Ministers, and
regional authorities. The Superior body that coordinates and controls centralized
planning is the Central Planning Commission. As for superior consultation bodies at
the Central Level of the National Public Administration, Article 44 of the Law lists
the following: The Office of the Attorney General of the Republic, the State
Council, the National Council of Defense, the sectorial boards (former sectorial
cabinets) and the ministerial boards (formerly ministerial cabinets) which also
exercise Executive Power (Article 225 C). Consequently, not all of the Central
Administration is regulated in the Law; so, the superior coordination and control and
the consultative bodies are regulated under their own laws.

b. The Decentralized Administration

However, the Organic Law also applies to the Decentralized Public
Administration,® which for the purpose of the Law is composed by the public
entities with public law personality, that can only be created by law (art. 145,
Constitution of 1999) in order to transfer them Public Power, consequently being
empowered to enact administrative acts. The Decentralized Public Administration,
as aforementioned, and according to the provisions of the Organic Law of Public
Administration of 2008 (Arts. 29 and 32 LOAP) is composed by entities created by
the territorial entities of the State (Republic, States, Municipalities), assigning them
public law personality, like the public corporations (institutos autonomos or
institutos publicos) or private law personality like a commercial company (state own
enterprises).” The former are created by statute, through which public powers can be
transferred; the latter are created by means of incorporation of the company as a
commercial entity in the Commercial Registry.'® Consequently, being the private
law entities created by the State subjected to private law, and without being
empowered to exercise Public Power in order for example to enact administrative
acts, the Organic Law on Administrative Procedure is not applicable to them. The

7 See on the Cenral Administration: Allan R. Brewer-Carias, “Principios Generales de la
Organizacion de la Administracion Central, con particular referencia a la Administracion
Ministerial”, in Revista de Derecho Publico, N° 2, Caracas 1980, pp. 5-22

8 See on the decentralized administration: Allan R. Brewer-Carias, Fundamentos de la
Administracion Publica, Tomo I, 2da Edicion, Caracas, 1984, pp. 223-248; Jests Caballero Ortiz,
“La Administracion Descentralizada Funcionalmente” in Revista de Derecho Publico, N° 8,
Caracas 1981, pp. 5-25; Jesus Caballero Ortiz, “La Administracion Descentralizada. Coordinacion
y control”, in Revista de Control Fiscal, N° 18, Caracas 1985; Juan Garrido Rovira, Temas sobre
la Administracion Descentralizada en Venezuela, Editorial Juridica Venezolana, Caracas, 1984.

9 On the legal persons See: Allan R. Brewer-Carias, “La distincion entre las personas juridicas
y las personas privadas y el sentido de la problematica actual de la clasificacion de los sujetos de
derecho” in Revista Argentina de Derecho Administrativo, N° 17, Buenos Aires 1977, pp. 15-29.

10 On the public enterprises, See Allan R. Brewer-Carias, El régimen juridico de las
empresas publicas en Venezuela, Ediciones del Centro Latinoamericano de Administracion para el
Desarrollo, Caracas 1980.



PART THREE: PRINCIPLES OF ADMINISTRATIVA LAW RELATED TO ADMINISTRATIVE... 137

Organic Law in reality applies only to decentralized entities having public law
personality as the already mentioned Public Corporations.

It must also be noted that regarding public law entities, that not all the activities
that they perform are subjected to the Organic Law. In particular, despite their
public personality, they also perform activities that are entirely rule by provisions of
private law, civil or commercial, in which neither authorities nor public powers are
exercised. That is, the legal relations that fall within the regulations of private law,
civil and mercantile, would not be governed by the standards of the Organic Law.
Conversely, regarding these public law entities, the Organic Law will only apply to
the procedures that lead to the issuance of administrative acts, giving rise to legal
relations between the entity and the citizen, governed by administrative law.

¢.  The Public Administration of other Public Powers

Article 1 of the Organic Law of Administrative Procedure establishes, in addition,
that the States and Municipal Administrations, the Office of the Comptroller
General of the Republic and the Office of the Public Prosecutor, will also adapt their
activities to the provisions of the Law, whenever applicable. Here, unfortunately, the
Law mixes institutions that should not be mixed; on the one hand it mentions
territorial political institutions, such as States and Municipalities, that are politically
autonomous in the federal form of the State; and immediately lists national organs
such as the Office of the Comptroller and that of the Public Prosecutor, established
in the Constitution as being integrated in one separate branch of government, the
Citizens Power that also comprises the People’s Defender Office. In addition, the
Constitution has created a fifth Branch of Government, which is Electoral one,
integrated by the National Electoral Council. All these organs of the State, and not
only the two named in the Organic Law of 1982 (the Office of the Attorney General
and that of the Comptroller General of the Republic) have traditionally being
considered as constitutional entities with functional autonomy, not being part of the
Central or Decentralized Administration, because they are not dependent on any of
the three classic State Powers, whose function being to control other entities. As
previously noted, beginning in 1999 those bodies, form part of the division of Public
Power (as branches of Government).

Nonetheless, although nor being strictly part of the Executive Public
Administration, the sense of the provisions of the Organic Law is that the activities
and actions of such organs of the Citizens Branch of Government (Office of the
Attorney General of the Republic, Office of the Comptroller General of the
Republic, Ombudsman’s Office), as well as of the Electoral Power (National
Electoral Council) and even the Judicial Branch (the Executive Office for the
Courts, Art. 267), are subjected to those provisions, for instance, when issuing
administrative acts, for instance, when they appoint public officials or impose
sanctions to individuals or to public officials.

d. State and Municipal Administrations

The Organic Law in its Article 1% also states that it governs a third group of
bodies: The State and Municipal Administrations;!! and that these must adapt their

11 See on the States and municipal administrations, Allan R. Brewer-Carias, “La
Administracion Publica Regional. Los Estados y los Municipios”, Jornadas para un mejor
conocimiento de la Administracion Publica, Fundacion Procuraduria General de la Republica,
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activities to the Law wherever this may be applicable. This basically deals with
political-territorial entities with territorial political autonomy deriving from the
federal form of the State. Consequently, according to the Constitution, the Law
should not be applied directly to States and Municipalities, as it is the Constitution
that establishes which national laws can be directly applied to those entities
according to the general standards relating to the Public Branch that will govern the
entire Public Administration (national, state and municipal) under the terms of
Articles 141 and following.

These constitutional precepts established nothing regarding the possibility of a
national law concerning administrative procedures that could be applied to States
and Municipalities. Therefore, in principle, the States would have to dictate their
own regulatory standards to govern administrative procedure, as some States had
done in the past, and which the Municipalities would have to do through Municipal
Ordinances. As for the rest, application of the Organic Law is based on the general
principles of administrative law regarding, for example, respect for the right to be
heard, the right to a defense, the right to provide evidence and the right to have
access to the administrative file, all principles that if not positively established had
in any case been guaranteed to individuals by jurisprudence.

C. Substantive sphere

In addition to the Law’s organizational sphere of application with the
specifications noted above that arise from Article 1, a substantive sphere of
application can also be determined in the sense of determining if all procedures
carried out within those bodies must comply its regulations; or there are procedures
regulated by special laws that are not subjected to the general provisions of the
Organic Law.

a. Special procedures and their preferential application over general procedure

The Organic Law in its Article 47 specifies that “Administrative procedures
contained in Special Laws shall be applied with preference over the ordinary
procedure provided in this Chapter, in matters that constitute a special case.”'> This
provision is included in the Chapter of the Law that refers to Ordinary Procedure,
which means that provisions of special laws would not apply to those matters
regulated in the other chapters on summary procedure (II); procedure when the
statute of limitations has run (III); publication and notice of administrative
resolutions (IV); and execution of administrative acts (V). That is, the matters that
constitute a special case in the procedures provided in special laws will have
preferred application only with respect to the standards of ordinary procedure
established for the formation of administrative act (Chapter 1 of Title IIT) and not

Caracas 1987, pp. 59-70 y 78-88; Federalismo y Municipalismo en la Constitucion de 1999
(Alcance de una reforma insuficiente y regresiva), Caracas 2001; Alfredo Arismendi,
“Organizacion Politico-Administrativa de los Estados en Venezuela”, en Estudios sobre la
Constitucion. Libro Homenaje a Rafael Caldera, Caracas 1979, Tomo I, pp. 351-382; Alfredo
Arismendi, “Régimen constitucional y administrativo de los Estados y Municipios en Venezuela”,
en Libro Homenaje al Profesor Antonio Moles Caubet, Caracas 1981, Tomo I, pp. 293-312.

12 See Hildegard Rondén de Sanso, “Problemas fundamentales que plantea la Ley Organica
de Procedimientos Administrativos en las materias en la cuales rigen procedimiento especiales
(con particular referencia a la Ley de Propiedad Industrial)”, in Revista de Derecho Publico, N°
10, Caracas 1982, pp. 119-128.
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with respect to other standards of administrative procedure that are regulated in
Chapters II to V of Title III, which in any event govern, even over the standards
provided in special laws. This must be noted with respect to the regulation
established by the Organic Law in Title IV, regarding the review of administrative
resolutions and especially with respect to administrative recourses.

b.  The exclusion of procedures governing security and defense of the State

On the other hand, the substantive sphere of application of the Organic Law
expressly excludes some procedures as those indicated in Article 106, “concerning
the security and defense of the State.” This expression, however, requires the need
to apply a strict definition of such matters, because otherwise, with a broad
definition, almost everything done by the State would be excluded from application
of the Law. In effect, an analysis of Articles 322 and following of the Constitution
of 1999 and of the provisions of the Organic Security and Defense Law of 1976 in
effect can lead to the conclusion that very few State/s activities escape the interest
and area of security and defense. This covers not just the military field and problems
of internal security of the State and the police, but the broad concept of security and
defense covered by the Organic Security and Defense Law, which include, among
other things, matters of economic and social development of the country. As a
result, this expression of “security and defense of the State” must be interpreted as
referring, on the one hand, with regard to the aspects that are of interest to the
defense, in the sense of procedures linked to the military area and to the Ministry of
the Defense; and with regard to State security, in the sense of procedures linked to
internal security and to the police.

3. Consolidation of the Principle of Administrative Legality

One of the most important aspects of the Organic Law on Administrative
procedure is that through its regulation, the consolidation and amplification of the
obligation of the Administration to submit to the legality expressly defined in
Article 141, has now an express legal provision of positive law. That article
establishes that the Public Administration shall adapt its activities to the
prescriptions set by law, using the imperative of “to adapt,” which derives into
various rights of the individual regarding the Administration, as a concrete sign of
the Rule of Law in our country. The Law, in effect, indirectly defines and specifies
the principle of legality'® through the establishment in Article 1 of an obligation for

13 On the principle of legality, See: Allan R. Brewer-Carias, “El principio de la legalidad en
la Ley Organica de Procedimientos Administrativos”, in Revista del Consejo de la Judicatura, N°
22, Caracas 1981, pp. 5-14; and “Los principios de legalidad y eficacia en las leyes de
procedimiento administrativo en América Latina”, in La relacion juridico administrativa y el
procedimiento administrativo, V Jornadas Internacionales de Derecho Administrativo. FUNEDA,
Caracas 1998, pp. 21-90; Ana Elvira Araujo Garcia “El Principio de legalidad y Estado de
Derecho”, in Los requisitos y los vicios de los actos administrativos, V Jornadas Internacionales
de Derecho Administrativo, FUNEDA, Caracas 2000, pp. 39-59; Eloy Lares Martinez, “El
principio de la legalidad aplicado a la Administracion” in Boletin de la Academia de Ciencias
Politicas y Sociales, N° 35, Caracas 1967, pp. 45-92; Enrique Meier E., “El principio de la
legalidad administrativa y la Administracion Publica, in Revista de Derecho Publico N° 5, Caracas
1981, pp. 45-56; Antonio Moles Caubet, E/ principio de la legalidad y sus implicaciones, Caracas
1974; Gabriel Rudn Santos, El Principio de Legalidad, la Discrecionalidad y las Medidas
Administrativas. FUNEDA, Caracas, 1998.
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all bodies that are subject to its provisions to adapt their activity to the prescription
of the Law and, in a broad sense, o legality. This is also established in Article 141 of
the Constitution, which provides for the “full submission to the Law and law,” as a
principle of the Public Administration.

On the other hand, when the Constitution refers to the organs of the Contentious
Administrative Jurisdiction (Article 259), it requires that the Administration adapt to
law and therefore not just to the Law as a formal written source, but to all other
written and unwritten sources of law, that have traditionally in Venezuela formed
the block of legality and within it, the most important ones have been the general
principles of administrative law, many of which are now incorporated as positive
law in the Organic Law.

A. The sublegal nature of administrative activity

The Law first specifies the sublegal nature of administrative activity and actions;
that is, administrative actions as part of State activities must be carried out within
and subject to the law, under the law, and therefore cannot invade jurisdictions that
are constitutionally reserved to the Legislator.'"* That “legal reserved area” of the
legislator has traditionally been considered as defined in the Constitution with
respect to at least three fundamental aspects: the creation of taxes and contributions;
the establishment of crimes and sanctions, and the regulation or limitation of
Constitutional rights and guarantees; all matters that the Administration is not allow
to regulate. That is, the Administration cannot create trough regulations any taxes or
establish contributions (Article 317 of the Constitution); nor can it create sanctions
or administrative faults (Article 19 ordinal number 6 of the Constitution); nor can it
limit or restrict Constitutional rights. These are matters that are reserved to the
legislator.

Even though it could be said that Article 10 of the Organic Law is apparently
redundant in view of the formulation of these principles that are based on the
Constitution, in reality this is not the case. This provision in effect establishes that
no administrative act can create sanctions or modify those that may have been
established in the Laws; create taxes or other contributions of public law, except
within the limits determined by Law. This provision, on the one hand corroborates
the sublegal nature of the administrative activity, although on the other hand it
leaves open the possibility for the Administration to regulate these matters “within
the limits determined by Law.” This is an express reflection of the legislative
practice applied by the Legislator, to leave the establishment of some aspects of
sanctions or aspects of taxes through regulations by the executive branch. However,
apart from this possibility, the importance of the standard lies in the precision of
how the administrative acts and of course the Regulations cannot create sanctions or
modify those that may have been established in the Laws.

B. The hierarchy of administrative acts

In addition to consolidating the sublegal nature of the Administration actions and
the administrative act and therefore its submission to the Law, the Organic Law of
Administrative Procedures in consolidating the principle of legality, establishes

14 See Allan R. Brewer-Carias, Principios fundamentales del derecho publico, Editorial
Juridica venezolana, caracas 2005, pp. 32 ff.
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another enormously important principle that refers to the express establishment of a
hierarchy of administrative acts. Article 13 of the Law is also of great importance in
consolidating that legality, as it establishes that no administrative act can violate
another that is established in by a superior hierarchy body in the administrative
organization. As a result, and in accordance with this standard, the administrative act
is not just necessarily subject to the Law and to executive regulations; it must also
be subject to other administrative acts that are issued higher in the hierarchy. That is,
acts issued by officials that are lower in the hierarchy cannot violate acts that have
been established at higher levels. This expressly confirm the principle of hierarchy
in the administrative organization, in the sense that administrative act cannot violate
the terms of an act issued by a higher level of the hierarchy because being a
violation of the principle of legality, and that action would be controllable through
the courts.

According to these, it is clear that a Presidential Decree prevails over Ministerial
Resolutions because it is issued by the President of the Republic; and Ministerial
Resolutions prevail over the other acts, that is orders, rulings and decisions that are
dictated by lower bodies in the hierarchy; and in these, the hierarchy of the acts is
determined by the hierarchy of the official issuing them. The legal definition of the
Decrees, Ministerial Resolutions, and other administrative acts is established in the
Organic Law in its Articles 15, 16 and 17.

C. Singular Non-revocability of the Regulations

Article 13 of the Law, in addition to establishing the principle of hierarchy and
that acts from the lower levels of the hierarchy as subject to those of a higher
hierarchy, sets out another principle, is the prohibition of which singular revocation
of the Regulations. The principle implies that administrative acts with general
effects cannot be revoked or violated by administrative acts with individual effects.
The Law then goes beyond this and establishes that individual administrative acts
cannot violate the terms of a general administrative provision, “even when these are
dictated by an authority of equal or superior rank to the one who dictated the general
provisions.”

Consequently, a general administrative act, like a Regulation, cannot be modified
or revoked by an administrative act with individual effects, even when it is dictated
by a higher body. As a result, if a Regulatory Resolution is issued by a Minister, that
official not only cannot modify or revoke that general resolution with a resolution
issued with individual effects, but neither can the President of the Republic violate
that general provision with an act with individual effects. In this way, if the Minister
wishes to deviate from a general act to decide on a specific case, he cannot do so
without first modifying the general act; that is, the Resolution must first be reformed
and after that, the act with individual effects can be dictated. The same thing occurs
with respect to acts of a higher-level body: if there is a Ministerial Resolution with
general effects, the President of the Republic cannot modify that general ministerial
act with a Decree with individual effects; he would have to first issue a general or
regulatory act, to later issue his act with individual effects, but first revoking the
general act or Resolution that he wished to modify.
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D. The value of precedence and the inability for administrative
acts to be retroactive

On the other hand, the Organic Law in its Article 11 also regulated a series of
principles that govern administrative activity as part of the consolidation of the
principle of legality, principles that refer to the possibility that the Administration
could modify its interpretative criteria in its actions against individuals. The Law in
that article determines the value of administrative precedence, and indirectly
establishes another principle, which is the inability to make administrative acts
retroactive. This article, as a general principle, in effect indicates that criteria
established by the different bodies of the Public Administration can be modified;
that is, the Administration is not subject to its precedents, and therefore can adopt
new interpretations in new situations. However, this possibility for the
Administration to modify its criteria is also restricted: first the new interpretation
cannot be applied to previous situations. Therefore, once an administrative act has
been issued at a determined point according to one interpretation, any later change
to that interpretation cannot affect the previous situation and act. Therefore, the new
act issued according to the new interpretation, has no retroactive effect.

This could be considered to be a principle that derives from the interpretation of
the constitutional principle that Laws cannot be retroactive (Art. 24 of the
Constitution), now provided in the Organic Law as the principle of non-retroactivity
of administrative acts, in which an exception is also established in the sense that the
new interpretation can still apply to previous situations when this is more favorable
to the subjects. This is also in line with the provisions of Article 24 of the
Constitution, according to which criminal laws can be retroactive when they are
more favorable to a defendant. In any event, this possibility of modifying
administrative criteria and the restriction on the applicability of new criteria to
previous situations is expressly provided in Article 11 of the Law. According to this,
the Administration’s modification of criteria does not give the right to appeal final
acts decided according to the previous criteria. In short: The Administration can
vary its criteria; however, the new criteria cannot be applied to previous situations
and therefore cannot have retroactive effects on administrative acts. However, the
new criteria applied do not give the right to an individual to request the modification
of a final act that affected him in the past. That is, if the criteria have been changed,
then the Administration cannot be compelled to modify acts issued by it pursuant to
the previous criteria. There is no alleged right of an individual, after the variation in
the criteria, to apply that new criteria to preceding acts. This, in addition to the
principle that the administrative act cannot be retroactive, implies the establishment
of the principle that administrative acts are irrevocable. That is, they are not freely
revocable inasmuch as the individual in this case has no right to request that the
Administration freely modify its acts.

E. Subjection to Administrative Res Judicata

Another aspect that was consolidated in the Law related to the principle of legality
is the recognition of the value of res judicata referred to final administrative acts,
meaning that the Administration, as a matter of principle, cannot be freely revoked
them, being obligated to submit to its own acts when they create or declare rights in
favor of individuals. The Organic Law turned into positive law such principle of the
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irrevocability of administrative acts,'’ by establishing in its Article 82, in contrary
sense, the power to revoke them only when they do not create or declare rights or
legitimate, personal and direct interests for an individual. In such cases, the
administrative act can be revoked at any time, in whole or in part, by the same
authority that dictated them or by a higher hierarchical level. By reversing the
interpretation, the other principle arises in the sense that administrative acts that
create or declare law cannot be revoked.

This principle is confirmed in the Organic Law as it sanctions any administrative
act that revokes a previous one that creates or declares individual rights, with
absolute nullity. Article 19, ordinal number 2 expressly establishes that
administrative acts that give final resolution to a case that was previously decided by
another administrative act and that created individual rights, are absolutely null.
Consequently, principles relating to the revocation of administrative acts that were
previously established by jurisprudence were in this way legally established, so that
(1) if the administrative act did not create rights in favor of individuals it is freely
revocable by the Administration; (ii) if the act creates or declares rights in favor of
individuals, it is irrevocable; and (iii) if the Administration revokes it, then that act
of revocation is considered absolute nullity.

With regard to the administrative acts that are considered absolutely null, they
cannot have any effect and can be reviewed at any time without restriction,
according to the provisions of Article 83; that is, the Administration can recognize
the absolute nullity of acts issued by it at any time, on their own or upon petition. Of
course, the absolute nullity, which is one of the central chapters of the Law, is
reduced in the law to five causes specifically and expressly established in Article 19:
1. When the nullity is expressly determined in a legal or constitutional provision; 2.
When the act resolves a case on which final resolution was previously entered and
creates individual rights, unless expressly allowed by Law. 3. When the content of
the act is illegal or impossible to be executed; 4. When the administrative act is
issued by a manifestly incompetent authority; or 5. When the administrative act is
issued with total and absolute absence of the legally established procedure. As a
result, in principle and except in those logical and reasonable cases that are causes
for absolute nullity, the other irregularities or imperfections are causes for
annulment and therefore, relative nullity.

F. Limits to discretionary power

Lastly, as part of the consolidation of the principle of legality, the Organic Law for
Administrative Procedures in its Article 12 expressly establishes the limits to the
discretionary power of the Administration.!® Discretionary power is without doubt,

15 See Allan R. Brewer-Carias, “Comentarios sobre la revocacion de los actos
administrativos,” in Revista de Derecho Publico, N° 4, Editorial Juridica Venezolana, Caracas,
octubre-diciembre 1980, pp. 27-30

16 See on the discfetionary powers and its limits: Allan R. Brewer-Carias, “Los limites al
poder discrecional de las autoridades administrativas” in Ponencias Venezolanas al VII Congreso
Internacional de Derecho Comparado, Caracas 1966, pp. 255-278 and in Revista de la Facultad
de Derecho, UCAB, N° 2, Caracas 1966, pp. 9-35; Juan Carlos Balzan “Los limites a la
discrecionalidad, la arbitrariedad y la razonabilidad de la Administracion”, in Los requisitos y los
vicios de los actos administrativos, V Jornadas Internacionales de Derecho Administrativo,
FUNEDA, Caracas 2000, pp. 61-101; J. M. Hernandez Ron, “La potestad discrecional y la teoria
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essential for the development of administrative activity. Consequently, it can be said
that there would be no real and effective possibility for the Administration to act in
the area of economic and social life if it did not have the legal freedom that would
allow it to appreciate the opportunity and convenience of certain actions, and after
judging that opportunity and convenience, to adopt determined decisions. However,
just as discretionary power is essential for the Administration it is also the first
source of administrative arbitrariness. For this reason, discretion cannot be become
arbitrariness. Unfortunately, however, the boundaries of that restriction have
frequently been overstepped, and many times discretional acts, ultimately becomes
arbitrary acts. For that reason, discretion requires boundaries; and those after being
determined by jurisprudence, have now become positive law in the Organic Law.
Article 12 of the Law in effect expressly regulates the limits to discretion by
establishing that when a legal or regulatory provision leaves any measure or order to
the opinion or judgment of the competent administrative authority, said measure or
act adopted, must remain in proportion and appropriate to the allegation of fact and
the purposes of the provision authorizing the action, and also comply with the
processes, requirements and formalities necessary for it to be valid and effective.
This Article 12 holds, by establishing these principles, open the real possibilities of
controlling administrative action.

a. Proportionality

On the one hand, it establishes that the discretionary act must maintain due
proportionality, which is one of the limits that is traditionally placed by
jurisprudence on the administrator authority on discretion. The discretionary act
cannot be disproportionate, because a lack of proportion is arbitrariness. If a
provision establishes, for example, that a sanction applicable to the violation of a
standard can be between two extremes, maximum and minimum, according to the
seriousness of the fault in the opinion of the administrative authority within its free
appreciation of the situation, then the Administration cannot act arbitrarily and apply
disproportionate measures. The decision made by it must be proportionate to the
allegation of fact. Of course, proportionality as a restriction of discretionally actions
governs not just the application of sanctions, but in general with respect to all
discretionary measures adopted by the Administration.

b.  Adaptation to the situation of fact

The Organic Law in the same Article 12 likewise establishes, as an added limit to
discretion that the administrative act must be consistent with the factual; situation
that constitute the cause or motive for its adoption. That is, the act must be
reasonable, fair and equitable with respect to its causes. This means, first, that
administrative acts must have a cause or a reason, identified precisely in the
situation of fact that originates it. Consequently, the cause is an essential element of
the act; there can be no administrative act without a cause and without an allegation
of fact. Secondly, the decision must be consistent with the allegation of fact; and for
this to be true, that allegation of fact must have been proven, and the Administration

de la autolimitacion de los poderes”, in Revista del Colegio de Abogados del Distrito Federal,
Nos. 30-31, Caracas 1942, pp. 5-9; J. M. Hernandez Ron, “La potestad administrativa
discrecional”, in Revista del Colegio de Abogados del Distrito Federal, Nos. 35-36, Caracas 1943,
pp. 7-11; Gabriel Ruan Santos, E/ Principio de Legalidad, la Discrecionalidad y las Medidas
Administrativas, FUNEDA, Caracas, 1998.
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is required to prove it. The act therefore cannot be based simply on the arbitrary
appreciation of a public servant. For example, it is not sufficient to indicate that a
factory contaminates to have it shut down. If the official believes that an industrial
installation is a polluter, then it must prove that it pollutes and the effects of those
pollutants must be indicated in the case file.

According to this, the burden of proof in administrative actions falls on the
Administration, as a very important general principle. However, in addition to
proving the facts or cause of the act, the Administration must adequately qualify the
allegations of fact. If, using the same example, the smoke expelled by the factory is
not toxic, even though the smoke is issued into the atmosphere, this is not sufficient
to say that it is a polluter and the factory is to be closed. It can be the reason for
ordering the use of additional filters, for example, but it cannot be the reason to take
just any measure. As a result, it is not sufficient to just prove the allegations of fact;
those allegations of fact must also be correctly qualified. These elements constitute
an area I n which very frequently defective administrative acts are issued, because
imperfection in the cause, in proving the facts, in qualifying the facts and even in the
very existence of the allegation of fact. The entire false supposition (falso supuesto)
of procedural law finds here its fundamental base in the area of administrate law.
That is, acts cannot be based on false suppositions, but rather must be based on
allegations that have been tested, proven and correctly qualified. On the other hand,
the Administration cannot distort the facts, which is also not an infrequent thing;
rather it must rationally deal with the technically proven facts. This also opens an
entire series of limits deriving from rationalization, justice, and equitable treatment
of the procedures.

c.  The purpose sought with the administrative action

Article 12 of the Organic Law also requires that the discretionary act be consistent
with the purposes established in the provision that authorizes its issuance by the
official. This means that the purpose of the administrative acts must always be
consistent with the purpose provided for the action in the law, meaning that the
public official by issuing them cannot deviate from those purposes, and seek
purposes other than those provided in the law. Inconsistency with the purpose
provided in the law leads to the known vice of misuse of power (desviacion de
poder) which is expressly described in Article 259 of the Constitution.

d. Formality

Another limit to the discretionary action, according to the last part of Article 12, is
that it must comply with the procedures, requirements and formalities necessary for
the administrative act to be valid and effective.

e. Equality

In addition, no matter how discretionary they may be act, it cannot violate or
threaten the principle of equality, which is a principle set by the Constitution (Art.
21). Therefore, if a specific measure was applied to an allegation of fact, then an
equal measure must be applied to an individual when there is an equal allegation of
fact. Consequently, the Administration is not free to sanction individuals as they
please, according to their isolated appreciation of each case; rather they must respect
the principle of equality, of impartiality, in cases of legal situations of individuals,
finding the basis for impartiality in Article 30 of the Law, and finding the sanction
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in the principle that proceedings must not be distorted to prejudice individuals, as set
forth in Article 3 of the Law in connection with Article 100.

4. Requirements for Rationalization in Administrative Actions

The third aspect relating to the scope of the Organic Law, in addition to its sphere
of application and consolidation of the principle of legality, is the demands for
administrative rationalization established in benefit of both the Administration as
well as the private individual. This has been complemented by the provisions of the
Simplification of Administrative Processes Law which was enacted in 1999 and
amended in 2008 and 2014.'7 These requirements for administrative rationalization
are presented in four distinct aspects: in administrative rationalization, in descending
information, in the processing treatment and in the administrative organization.

A. Administrative rationalization

First of all, the Organic Law provides principles designed to achieve administrative
rationalization of administrative action by providing for instance in Article 32, the
need for the establishment of uniform documents and administrative files, requiring
that these must be uniform so that each series or type must have the same
characteristics. This represents an enormous administrative effort that is required to
uniform administrative documents and files throughout the country and related to
the different administrative bodies. What does appear evident is that each body
cannot by itself begin to create uniform documents and files.

B. Descending information

In addition to the rules for administrative rationalization there are others that are
also linked to the Administration’s rationale, such as those relating to the
establishment of a system of descending administrative information, particularly
based on the citizen’s right to administrative information, established in the
Constitution of 1999 (Art. 143).!® In this regard, the Organic Law in its Article 33
establishes the obligation of the Administration to inform individuals. For this
purpose, Regulations and instructions referring to structures, functions,
communications and hierarchies of the different dependencies must be prepared and
published in the Official Gazette. Likewise, all public service offices must give
information using the most appropriate media, on the purposes, jurisdiction and
functioning of their different bodies and services. For such purpose, a partial
Regulation of the Organic Law was even issued on public information services and

17 Organic Law on the Simplification of Administrative actions, Official Gazette N° 6.149
Extra. of November 18, 2014.

18 See in general, Allan R. Brewer-Carias, “Consideraciones sobre la actividad interna de la
administracion y sus formalidades”, in Revista de Derecho Publico, N° 21, Caracas 1985, pp. 39-
43; Allan R. Brewer-Carias, “El derecho administrativo y la participacion de los administrados en
las tareas administrativas”, in Revista de Derecho Publico, N° 22, Caracas 1985, pp. 5-32; Andrés
Alvarez Iragorry, “El derecho de acceso al expediente administrativo (articulo 59 de la Ley
Organica de Procedimientos Administrativos. Problemas que plantea: Particular referencia a su
influencia a la Ley Orgéanica de la Administracion Central”, in Revista de la Fundacion
Procuraduria General de la Republica, Caracas 1991, pp. 183-240; Alberto Blanco Uribe, “El
derecho a la informacion y el acceso a los documentos administrativos”, in Revista de Derecho
Publico, N° 48, Caracas 1991, pp. 47-50.
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on the delivery and receipt of document.'” However, the Law imposes not just the
obligation on the Administration to provide information to the public on the
purposes, jurisdiction and functioning of the different bodies, it establishes a right of
the citizen to be informed of what each body does. This individual right has sought
to change the traditional system of insecurity which sometimes placed the individual
in the position of following a procedure through a system of trial and error, finding
in each process that they lacked a requirement, that appears in the next action,
making the procedure interminable and basically denying them their right. The
Administrative Simplification Law of 1999 amended in 2008, in this sense is a
notable advance that must be noted.

C. Handling under the procedure
a. The file unity

The Organic Law also presents demands for rationality in handling the
administrative procedure, and in particular establishes the principle of the file unity.
Article 31 in effect establishes that all matters must be brought together in a single
file which must be kept together as well as with the respective decision, regardless
of the different Ministries and Institutes that may intervene. This does not deal with
simply the custom that is normally set by auxiliary officials with good judgment to
place the documents that more or less refer to the same matter in a single folder;
rather it deals with a rationalization task deriving from a legal requirement to have a
file unity, so that there is a unified decision. This requirement for the file unity is
ratified in Article 51 of the Organic Law, which requires that an administrative file
must be opened when a petition or application is filed, to hold all the documents,
reports or documents related to the matter. The file unity is extremely important, as
the Administration cannot, as often happened, carry two or more files on one matter,
with one of them containing the documents that it considers may be seen by the
individual, and hiding others that may favor the petition of the interested party. The
file unity is what guarantees that right of the citizens to have access to that file and
to defend themselves, which is regulated in Article 59 of the Organic Law, and is
what makes said right sensible and effective.

b.  Filed document registry

On the other hand, in this same area of a rational handling of the proceeding, the
Law requires the creation of registries of documents filed with the Administration,
for which purpose a partial Regulation of the Organic Law was issued regarding the
delivery and receipt of documents.?® Article 44 of the Law requires that all public
bodies keep a registry of documents filed, making note of all the documents,
petitions and recourses filed by citizens, as well as communications that may be
addressed to other authorities, and refers the organization and functioning of the
registry to a Regulation. This Registry is enormously important, as it changes the
traditional system used by public bodies for the receipt of correspondence, a system
that was occasionally managed by officials without appropriate qualifications and
whose function is limited to simply placing a “received” stamp. According to the
Law, the registry must be the responsibility of an official, and a professional at that,
because according to Article 46 of the text of the Law not only should the receipt of

19 Official Gazette N° 36.199 of May 6, 1997
20 See Official Gazette N° 36.199 of May 6, 1997
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everything presented be noted, indicating the corresponding registry number, but
also the official must advise the person filing the document of any omissions that
there may be in his petition or request, so that these can be cured by the individuals.
After advising the interested party of the omissions and irregularities noted, the
receptionist cannot refuse receipt of the application.

On the other hand, the number and order of receipt has another consequence, and
is the need for the Administration to respect this order of petitions in resolving the
proceedings deriving from them. Article 34 of the Law expressly indicates that all
matters must be handled strictly in the order in which they were filed. Consequently,
the Registry will indicate the order for resolution of the problems; and only for
reasons of public interest and through a founded decision that must be held in the
file, can the Head of the Office modify the order. The organization and functioning
of the document receipt registry, according to the requirements of Article 44 of the
Law, should be established in a regulation, for which purpose a Regulation of the
Docurzrllent Presentation Registry was established in Decree N° 1364 of 30-12-
1981.

c¢.  Production of serial documents

Other provisions of the Organic Law related to the matter of administrative
rationality in terms of procedure, refers to serial decisions in cases where this is
justified by the matters processed. In this regard, Article 35 authorizes the
Administration to use expeditious procedures, or means of a serial production of
actions that can be repeated, but always respecting the legal rights of the individuals.
This same serial production of actions respecting individual rights is repeated in
Article 36 in cases of issuing certificates adopted in series or according pre-
established forms, making it extremely difficult to note the existence of any cause
for denial.

d. Filing documents by mail

Another standard with repercussions on managing the procedure refers to the
possibility of considering documents that have been filed in the appropriate time
when periods of time are established for filing, if the documents are sent to the
competent body of the Administration, by mail. According to Article 43 the
Ministry of Transportation and Communications must issue a regulation for
processing these documents, and of course, once again, the reception of
correspondence from executive offices must comply with its methods of action, so
that it can be determined when one of the documents received by mail is a document
that should go to a file or comply with a determined process. Of course, in more
recent times, new provisions for reception of some documents by means of
electronic filing have been adopted in some Public Administration Offices according
to the Organic Law on Public Administrative of 2008 (art. 11).

D. Determination of jurisdictions in the structure of the hierarchy

Lastly, as part of these requirements for administrative rationality, the Organic
Law requires that the areas of jurisdiction among the different organs of an
administrative body be precisely determined, as well as the functions of the different
officials in the hierarchy, in order to determine responsibilities. We noted above that

21 See Official Gazette N° 32.385 of January 4, 1982
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the Law is a text that seeks a balance between the administrative powers and
individual rights, tilting towards the latter. It establishes many rights of the citizens,
which correlate to the responsibilities of the officials for omission, delay or
distortion of the proceedings. To apply the sanctions provided in Article 100 and
following of the Law, it is necessary to first determine the responsibility, which also
requires a rationalization of the administrative organization. For such purpose, the
Law establishes a system of responsibilities and sanctions, making it possible to
precisely determine who is responsible. To do this, delegations must be inscribed
accurately so that any delegation of authority toward inferior officials must states
exactly what is the area delegated to know who is responsible, the Minister or for
instance the General Director. In cases of delegations of signature, if it this is a
lower level, it shall specify exactly the delegation signing, to know the scope of the
area of shared responsibility. Greater importance must be given to the Internal
Regulations of each of the Ministries, as it is there where the official’s responsibility
is determined, particularly, what corresponds to each office, each unit, each section,
each department, and in fact the extent of the responsibility of each official. Failure
to specify those responsibilities leads to the risk of making accountable those who
are not and allowing those who are really responsible from not taking responsibility.

5. Some General Principles of Administrative Procedure
in the Organic Law

According to Article 141 of the Constitution, Public Administration is founded on
“the principles of honesty, participation, swiftness, efficacy, efficiency, transparency,
accountability and responsibility in the exercise of public functions, fully subject to
the rule of law.” These principles are repeated in Article 10 of the Organic Law on
Public Administration of 2008 as it specifies that the Public Administration will be
developed based on “the principles of economy, promptitude, simplicity,
accountability, efficacy, proportionality, timeliness, objectivity, impartiality,
participation, honesty, accessibility, uniformity, modernity, transparency, good faith,
parallelism of forms and responsibility, with subjection to the Law and laws, and
eliminating formalities that are not essential.” In addition, the Administrative
Processes Simplification Law lists in its Article 5 the following principles,
according to which the simplification plans shall be prepared: “Presumption of good
faith on the part of the citizen; simple, transparent, prompt and effective actions by
the Public Administration; Public Administration activities at the service of the
citizens; and de-concentration of the decision-making process by directive bodies.”
And with regard to the Organic Law on Administrative Procedure, Article 30 lists
the principles of administrative procedure as “principles of economy, efficacy,
promptness and impartiality.”??

22 Véase en general, Allan R. Brewer-Carias, Principios del procedimiento administrativo,
Prologo de Eduardo Garcia de Enterria, Editorial Civitas, Madrid 1990; “Principios del
Procedimiento Administrativo en Espafia y América Latina,” en 200 Asios del Colegio de
Abogados, Libro Homenaje, Tomo 1, Colegio de Abogados del Distrito Federal, Avila
Arte/Impresores, Caracas 1990, pp. 255 -435; Les principes de la procédure administrative non
contentieuse. Etudes de Droit Comparé (France, Espagne, Amérique Latine), Prologo de Frank
Moderne, Editorial Economica, Paris 1992; también publicado en Etudes de droit public comparé,
Académie International de Droit Comparé, Ed. Bruylant, Bruxelles 2001, pp. 161-274; y
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A. The principle of impartiality

The general principles that govern administrative procedures in effect include the
principle of impartiality, which derives from the principle of equality and non-
discrimination of citizens. According to this principle, the Administration, in the
course of the proceeding and when issuing its decision, must not take part or incline
the balance or illegally benefit one party to the detriment of another. It must make
its decision according only to the legal applicable provisions and based on the
general interest motivating it. This principle, regulated in Article 30 of the Organic
Law on Administrative Procedure, requires the Administration to treat all
individuals equally without discrimination of any kind, and further requires the
Administration to remain impartial and to take no position on the matter at hand.
This therefore has two results according to the Law. First, is the obligation
established in Article 34 to respect the order of filing when deciding the matters
presented according to the registration number assigned according to Article 47;
then pursuant to Article 34 the matters are to be resolved strictly following that same
order in which they were filed. The Head of the Office can modify the order only by
resolution expressly stating the reasons of public interest, with a note made in the
file of those reasons.

B. The principle of economy

Another general principle of administrative procedure provided in the Organic
Law on Administrative Procedure is the principle of procedural economy, meaning
basically that the procedures must generally be considered as established to resolve,
not to delay, matters. For such purpose, the Organic Law on Administrative
Procedure is imbued with the principle of procedural economy; that is, with the need
to make prompt administrative decisions and shortening time periods. Consequently,
if the Law sets down certain forms, then it is to adequately show the will of the
Administration, i.e., for entry of an order, not to delay the decisions.

C. The principle of promptness

Linked to the principle of officially and also expressly formulated in the Organic
Law on Administrative Procedure is the principle of promptness, which implies that
if the procedure is a matter of the Administration, that is if the Administration is
responsible for the procedure, then the consequential procedure established to
defend the rights of individuals is that it must be carried out as prompt as possible.
This involves provisions regarding ex officio actions, regulation of periods and
terms. and the entire system for simplifying processes.

D. The principle of simplicity and individual rights

Article 12 of the Organic Law on Public Administration provides that the
simplification of administrative processes as well as the suppression of those that are
unnecessary will be a permanent task of the organs and entities of Public
Administration, all in accordance with the principles and standards established in the
corresponding law. That Law is the Organic Administrative Processes

Principios del Procedimiento en América Latina, Universidad del Rosario, Editorial Legis, Bogota
2003; Allan R. Brewer-Carias, “Principios del Procedimiento Administrativo. Hacia un estandar
continental,” en Christian Steiner (Ed), Procedimiento y Justicia Administrativa en América
Latina, Konrad Adenauer Stiftung, F. Konrad Adenauer, México 2009, pp. 163-199.
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Simplification Act of 2008, which applies to “organs and entities” of the National,
State and Municipal Public Administration (Art. 2), specifically develops, in detail,
this principle of simplification in order to rationalize processes carried out by
individuals before the Public Administration; to improve their efficiency, pertinence
and use, in order to make them prompt and more functional; to reduce operating
costs; to achieve national budget savings; to cover fiscal insufficiencies and to
improve relations between the Public Administration and the citizens. In any event,
since the Public Administration is at the service of the citizens and in general
individuals, Article 6 of the Organic Law on Public Administration requires that
these activities must be organized and carried out in a way that will allow the
people:

“l. To resolve their matters, to be assisted with the formal drafting of
administrative documents, and to receive information of interest to them by any
written, oral, telephone, electronic or computer media;

2. To file claims on the functioning of the Public Administration;

3. To easily access up-to-date information on the organization of the
organs and entities of Public Administration, as well as informative guidelines
on administrative procedures, services and benefits offered by them.”

Article 22 of the same Organic Law on Public Administration likewise provides a
principle that the Public Administration organization must provide institutional
simplicity and a transparent organizational structure, assignment of jurisdictions,
administrative assignments and inter-institutional relations. The organizational
structure must also provide understanding, access, closeness and individual
participation that will allow them to resolve their problems, receive assistance and
receive information through any means.

E. The principle of good faith

The principle of good faith is established in two-way form necessary in the
relations between the Administration and the citizen: first of all, as a presumption
benefiting the citizen in the Administrative Processes Simplification Act (Art. 5,
“The presumption of the citizen’s good faith’) which implies, for example, that “the
statement of the interested parties in all actions made by the Public Administration
shall be understood as true, except when proven otherwise” (Art. 23); and secondly,
that the Administration itself shall act in accordance with the principle of good faith,
all as specified in Article 10 of the Organic Law on Public Administration.

F. The principle of general information (Internet)

The Organic Law on Public Administration, to comply with the principles
established therein, provides in Article 11, that the organs and entities of the Public
Administration shall use new technologies developed by science such as electronic
or informatics media, in its organization, functioning and relations with individuals.
In this sense and by express provision of the Organic Law, each body and entity of
the Public Administration must establish and maintain a webpage that contains,
among other things, the information considered relevant, information corresponding
to its mission, organization, procedures, governing standards, services provided,
documents of interest for the individuals, location of its offices and contact
information (Art. 11).
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G. The principle of publicity of general acts

All regulations, resolutions and administrative acts with a general scope issued by
the organs and entities of the Public Administration shall, without exception, be
published in the Official Gazette of the Republic or, as applicable, in the official
publication medium of the States or of the corresponding Municipality, as provided
in article 12 of the Organic Law on Public Administration. The provision includes
the general principle of the beginning of the efficacy of administrative acts with
general effects (normative effects) or general in nature (applicable to various
individuals), subject to publication in the Official Gazette. In addition, Article 13 of
the same Organic Law, however, when referring to the regulations and to
administrative acts of a general nature, also mentions “resolutions,” which according
to the Organic Administrative Procedures Law (Art. 16) are the administrative acts
that are issued by the Ministries of the National Executive Branch, and therefore,
whether with general effects or general in nature, must be published in the Official
Gazette. Acts issued by States, Metropolitan Districts and Municipalities, that are
normative acts or general in nature must also be published in the corresponding
“official publication” of the respective entities.

H. The principle of being subject to plans, goals and objectives
and to centralized planning

Organs and entities of the Public Administration shall in their functioning respect
the policies, strategies, goals and objectives that are established in the respective
strategic plans, management commitments and guidelines set down according to
centralized planning (Art. 18 Organic Law on Public Administration). This shall
likewise include monitoring activities, as well as the evaluation and control of
institutional performance and the results achieved. The activity of administrative
technical support and logistics units in particular shall adapt to the substantive
administrative units of the organs and entities of the Public Administration (Art. 19).

1. The principle of efficacy

The activity of the organs and entities of Public Administration shall pursue an
effective compliance with the objectives and goals set in the corresponding
provisions authorizing the action, the plans and management commitments, under
the guidelines of the policies and strategies established by the President of the
Republic, the Central Planning Commission, the governor and the mayor, as the case
may be (Art. 19 Organic Law on Public Administration). In any event, the
functioning of the organs and entities of the Public Administration shall include
monitoring activities as well as the evaluation and control of institutional
performance and the results achieved (Art. 18).

J. The principle of adapting the financial means to the purposes

The allocation of resources to the Public Administration organs and entities and all
organizational forms that use public resources shall strictly respect the requirements
of the organization and functioning to achieve their goals and objectives, with a
rational use of human, material and budgetary resources (Art. 20 Organic Law on
Public Administration). Public Administration organs and entities shall likewise
ensure that their administrative support units do not consume a percentage of the
Budget destined to the corresponding sector that is greater than is strictly necessary.
In this regard, those exercising the organizational authority of the Public
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Administration organs and entities, with a prior economic study and based on the
most effective indices according to the corresponding sector, shall determine the
minimum percentages of cost allowed in administrative support units (Art. 20). On
the other hand, according to Article 21 of the same Organic Law on Public
Administration, the organizational structure and dimension of the Public
Administration organs and entities must be proportional and consistent with the
purposes and objectives assigned to them. The organizational forms adopted by the
Public Administration must be sufficient to comply with the goals and objectives
and must favor the rational use of public resources. As an exception and if the
services of professional specialists are required for temporary and transitory
activities, Public Administration organs and entities can include advisers whose
remuneration shall be established by contract based on professional fees or other
forms set in accordance with the law (Art. 21).

K. The principle of privatization and communal management

When the activities of Public Administration organs and entities exercising public
powers allowed them by their nature, because being more economic and efficient, to
perform them through the management of Communal Councils and other forms of
community or private sector organization, said activities can be transferred to these
organs or private institutions. In such cases, the Public Administration must reserve
the oversight, evaluation and control of performance and results of the management
transferred (Art. 20 Organic Law on Public Administration).

L. The principle of coordination and cooperation

Pursuant to Article 23 of the Organic Law on Public Administration, the activities
of Public Administration organs and entities must be carried out in coordination and
in line with the purposes and objectives of the State, based on guidelines issued
according to centralized planning. According to Article 136 of the Constitution,
entities and bodies of Public Administration must cooperate with each other and
with other branches of the Public Powers in carrying out the purposes of the State
(Art. 24, Organic Law on Public Administration).

N. The principle of institutional loyalty

According to Article 25 of the Organic Law on Public Administration, the organs
and entities of the Public Administration shall act and relate with one another in
accordance with the principle of institutional loyalty; consequently, they shall:

“1. Respect the legitimate exercise of their respective jurisdictions.
2. In exercising their powers, weigh all of the public interests involved.

3. Facilitate the information requested on the activity carried out in
exercising their powers.

4. Cooperate and actively assist as they may be required within the sphere of
their jurisdictions”.

6. General Approach

From all the aforementioned provisions, it is obvious that the Organic Law of
Administrative Procedures of 1982 constituted in Venezuela the starting point for
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the development of contemporary administrative law, completely changing the
traditional relationship between the Administration and its subjects. Until then, those
relations had tilted in favor of the Administration. Almost all the powers, authorities
and rights had been held in the hands of the Administration, with very few duties
and obligations to the individual, and what the subjects normally found before the
Administration were situations of duty, of submission, of subordination, with no real
rights or mechanisms to enforce his rights. As a result, we hold that according to
tradition, the balance had been in favor of the Administration. The Law changed the
balance, and from the time that it was enacted there was no longer a situation of
administrative powers and a lack of individual rights. Rather, the Law clearly
establishes a balance between the powers of the Administration and the rights of the
individual, which are guaranteed. This on the other hand is the essence of the
principle of legality and legal regulations that govern the Administration: the
balance that must exist between powers and administrative prerogatives and the
rights of individuals. By completely changing the balance between those two
extremes and establishing equilibrium, the Law necessarily proposed a change of
attitude in the form and method of action of the Administration. The Administration
could no longer act as the overbearing and arrogant body that granted favors or
largesse to the individual who in turn had no right or any way to claim them, and
who was crushed and on occasion censured by the Administration. This without
doubt changed, and with it a need arose to change attitudes and minds. The
administered was no longer an individual with no defense against the
Administration, but now in legal relations with it, armed with many legal rights and
many judicial mechanisms to guarantee those rights and to control any attitude that
could lead to diminishing those rights. Therefore, the Organic Law caused a
phenomenal impact on the functioning of the Public Administration, similar to an
administrative revolution, seeking to transform regulatory dispersion and disorder
related to administrative activity, to convert it into a positivized procedural
formalism in which the subjects began to fit within a situation that is covered with
rights and guarantees.

II. GENERAL PRINCIPLES REGARDING THE RIGHT TO PETITION
AND THE ISSUING OF ADMINISTRATIVE ACTS

As aforementioned, administrative procedures are established and regulated in
statutes in order to instruct the Public Administration in the passing of
administrative acts. Consequently, once initiated an administrative procedure at the
initiative of the same Administration, or at the request of individual or private entity
exercising their right to petition, the Administration is obliged to follow the
procedure and to conclude it, by issuing the corresponding pronouncement. That is
why Article 2 of the Venezuelan Organic Law on Administrative Procedures? sets
forth that all administrative authorities “must resolve the petitions filed before them,

23See in Official Gazette N° 2.818 Extra. July 1, 1981. See Allan R. Brewer-Carias et al., Ley
Organica de Procedimientos Administrativos, Editorial Juridica Venezolana, 12th Ed., Caracas
2001; Allan R. Brewer-Carias, EI Derecho Administrativo y la Ley Organica de Procedimientos
Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica Venezolana,
Caracas 2002.
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and in due case, express the motives not to resolve” (Article 2). That is, a decision or
administrative act, in any event, must be issued.

In order to secure the accomplishment of this duty by the Administration, it has
been a common trend in contemporary administrative law legislation and
jurisprudence, to give some effects to the absence of a Public Administration
pronouncement, namely, to the administrative silence, as a protection of the
petitioner’s rights, giving to the inaction of the Administration’s specific legal
effects, whether negative or positive.”* The general trend on this matter in
comparative law, for instance, can be considered as summarized in the provisions of
the Law on Administrative Procedure of Peru, which establishes that in
administrative procedures subject to positive administrative silence, the petitions are
considered as automatically approved in the terms they were filed, once the term
established for the decision to be taken in the procedure has elapsed without the
petitioner receiving notification of the decision (Article 188.1). In these cases,
administrative silence has for all purposes the character of a resolution that brings
the procedure to an end, without prejudice of the possibility of the presumed act to
be declared null and void (Article 188.2). In cases of administrative procedures
subject to the formula of negative administrative silence, it has the purpose of
granting the petitioner the possibility of challenging the presumed negative decision
by means of the corresponding administrative or judicial means (Article 188.3).
Nonetheless, in these cases and in spite of the negative administrative silence effect,
the Administration continues with the obligation to decide, until the matter has been
submitted to judicial or administrative review by means of the corresponding
recourses (Article 188.4). In general terms, these general trends are followed in
Venezuela.

1. The right to petition and the effects of administrative
silence as its guarantee.

Pursuant to Article 51 of the 1999 Constitution, everyone has the right to make
petitions or representations before any authority or public official concerning
matters within their jurisdiction, and to obtain a timely and adequate response;
adding that whoever violates this right shall be punished in accordance with the law,
including the possibility of dismissal from office.?> This right to petition has been
developed by Article 9 of the Organic Law of Public Administration?® and Article 2

24See Allan R. Brewer-Carias, Principios del Procedimiento Administrativo en América
Latina, Lexis, Bogota 2003, pp. 171-176.

25See Allan Brewer Carias, La Constitucion de 1999. Derecho Constitucional Venezolano,
Tomo 1, Editorial Juridica Venezolana, Caracas 2004, pp. 565.

26 Official Gazette N° 6.147 Extra. of November 17, 2014. Article 9: “Public Officials have
the obligation of receiving and taking care, without exception, of petitions or requests filed by
persons, through any written, oral, telephone, electronic of informatics mean; as well as of timely
and adequately responding them, independently of the right that they have in order to file the
corresponding administrative and judicial recourses, according to the law. In any case in which a
public official abstain from receiving petitions of requests from persons, or do not adequately and
timely respond to them, shall be sanctioned in conformity with the law.”
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of Organic Law on Administrative Procedures,”’ and also in an indirect way in

Article 32 of the Organic Law on the Administrative Contentious Jurisdiction.?® The
latter provisions are meant to secure the people’s right to file petitions before
administrative authorities, and to obtain a prompt and due response, while the public
officers are in charge of making a determination and giving a response, that is, they
are “compelled to come to a decision on the matters submitted to them on the terms
established,”? and incur liability when they do not accomplish it.

Among the specific legal remedies provided for the protection of this civil right to
obtain a prompt and adequate response to petitions filed before administrative
authorities, particularly in cases of absence of such response in the legally set term,
as aforementioned, the most effective one has been to legally assign specific effects
to the absence of the expected pronouncement, that is, to the silence of the
Administration. This has been called in administrative procedural law the
administrative silence principle which has been included in various statutes, either
assigning negative (negative administrative silence) or positive (positive
administrative silence) effects to the administrative abstention. 3’

The right to have a due and prompt response to petitions would not be really
secured by punishing the public officers that violate it, since eventually what the
petitioner needs to know is what the determination of the Public Administration in
charge would be, when considering the petition. Thus, the security provided by law
has been to assign to the public officer’s silence a specific effect, being legally
understood that once the term for the Administration to issue its determination
accrues, without the expected pronouncement being issued, a tacit administrative act
is due to exist, either with positive or negative effects, according to the specific
case,’! providing the petitioner with a determination on the matter under

27 Official Gazette N° 2.818 Extra. of July 1, 1981, Article 2: “Every interested person, directly
or through representative, Could file request or petitions before any organ, entity or authority. The
latter must resolve the requests or petitions received, or declare, if is the case, the motives in order
not to respond.”

28 Article 32.1: “The legal term for the nullity action shall expire: In case of administrative acts
of specific effects, 180 continuous days alter its notification to the interested person, or when the
Administration has not resolved the corresponding administrative recourse in the term of 90
workable days from the date of its filing. The illegality of an administrative act can always be
opened as an exception, unless a special provision is provided.” See Organic Law of the
Administrative Contentious Jurisdiction, Official Gazette N° 39.451 of June 22, 2010.

29See Allan R. Brewer-Carias, EI Derecho Administrativo y la Ley Organica de
Procedimientos Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica
Venezolana, Caracas, 2002, p. 93. See also José Martinez Lema, “El derecho de peticion, el
silencio administrativo y la accion de abstencion o negativa a través de la jurisprudencia de la
Corte Primera de lo Contencioso Administrativo,” in Revista de Derecho Publico, N° 45, Editorial
Juridica Venezolana, Caracas 1991, p. 186.

30See Armando Rodriguez Garcia, “El silencio administrativo como garantia de los
administrados y los actos administrativos tacitos o presuntos” in Allan R. Brewer-Carias, [V
Jornadas Internacionales de Derecho Administrativo, FUNEDA, Caracas 1998, p. 205.

31See on the regime of administrative silence in comparative law, Allan R. Brewer-Carias,
Principios del Procedimiento Administrativo, Civitas, Madrid 1990, pp. 159-169.
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consideration, either in an affirmative way, granting what was asked, or in a
negative way, rejecting the petition:3?

“The mechanism of the administrative silence is justified to palliate,
although partially, the absence of response and the legal uncertainty that such an
omission implies, beyond being just a security of the right to petition and the
possibility to file the subsequent appeals. Notwithstanding, the silence does not
fully satisfy such right to petition and to obtain a prompt and proper answer, but
only succeeds as a temporary remedy from the lack of an express
pronouncement.

In such way, as the Constitutional Chamber set in ruling dated April 6, 2004
(case: Ana Beatriz Madrid):

‘...the administrative silence is, we insist, a security of the constitutional
right of due process, since it prevents the petitioner from having his subsequent
defense means —administrative and judicial-obstructed when facing the formal
passiveness of the Administration, but does not secure the fundamental right to
petition, since the implied pronouncement does not comply, altogether, with the
requirements of a prompt and proper answer in the terms the precedents of this
Chamber that have been previously referred to, and thus the Administration
retains the duty to expressly make a decision even if the administrative silence
has operated and thus, as well, this Chamber has deemed in previous occasions
that, by the absence of a prompt and express answer is possible to seek an
injunction for the protection of the fundamental right to petition.””3?

The tacit administrative act produced as a consequence of administrative silence,
is to be considered as a real administrative act, in the same sense as has been
expressed in the Spanish Law 30/1992, dated November 26, 1992 on the Legal
Regime of Public Administrations and the Common Administrative Procedure,
reformed in 1999 (Law 4/1999), whose Article 43.5 sets forth that “Administrative
acts produced by means of administrative silence can be used before the
Administration and against any natural or artificial, public or private person” and
Article 43.3 of the same Law that states, “The effects of administrative silence must
be considered to all purposes as an administrative act that puts the procedure to an
end.” In such cases, as Eduardo Garcia de Enterria and Toméas-Ramoén Fernandez
mention, particularly regarding its positive effects, *“...administrative silence is a
presumed authentic administrative act, in all equivalent to the express act, so once
the term to make a decision provided by a legal provision has elapsed, the
‘subsequent resolution after the issuing of the act can only be adopted if it is

confirmatory of the same’.”*

32See Humberto Romero-Muci, “El efecto positivo del silencio administrativo en el Derecho
Urbanistico venezolano,” in Allan R. Brewer-Carias et al., Ley Organica de Ordenacion
Urbanistica, Editorial Juridica Venezolana, Caracas 1988, p. 141.

33See in Daniela Maggi Urosa and José Ignacio Hernandez, “Vicisitudes del Silencio
Administrativo y los efectos negativos en la Legislacion venezolana,” in Temas de Derecho
Administrativo, Libro Homenaje a Josefina Calcaiio de Temeltas, FUNEDA, Caracas 2010, p.
731.

34See Eduardo Garcia de Enterria and Tomas-Ramon Fernandez, Curso de Derecho
Administrativo, Vol. 1, Décima Tercera Edicion, Thomson Civitas, Madrid 2006, p. 607.
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2. The general rule regarding administrative silence as negative silence in the
Organic Law of Administrative Procedures

The general rule established in the Organic Law on Administrative Procedures
follows the principle of negative administrative silence, in the sense that if the
Administration does not make a decision and responds to petitioner within the
legally established term to do so, it is understood that it has decided to reject the
petition, namely it has made a negative determination regarding the claim made.
This rule is expressly provided by Article 4 of the Organic Law on Administrative
Procedures, as follows*:

“Article 4. When an entity of the Administration does not make a decision on
a matter or recourse within the corresponding terms, it is understood that it has
made a decision in a negative way, and the interested party may file the
subsequent immediate appeal, except when an express provision establishes the
contrary. This provision does not exempt the administrative entities, and their
officials, from the liabilities that could result because of their omission or
delay.”

Single Paragraph: The reiterative negligence by the officers responsible for
resolving the matters or appeals that results in them to be deemed as being
decided in a negative way as established in this provision, will cause written
warnings according to the Estatuto del Funcionario Publico (Civil Service
Law), without prejudice to the fines that can be applied to them pursuant to
article 100 of this Law.”

Two general rules follow from this provision: First, the understanding that the
Administration has adopted a decision in a negative sense with regard to what has
been petitioned; and second, the interested party can exercise his right to defense
through the subsequent appeal against such presumed decision of rejection. As I had
written many years ago, this is the consequence of the rule imposed by the provision
upon the Administration, implying that as a consequence of the exhaustion of the
term established for the decision to be taken, if no decision is issued, it must be
presumed that a tacit administrative act exists rejecting the petition or the recourse
that has been filed.*

35See on the presumption inserted in Article 4 of the Organic on Administrative Procedures,
Allan R. Brewer-Carias, El Derecho Administrativo y la Ley Orgadnica de Procedimientos
Administrativos. Principios del Procedimiento Administrativo, loc. cit., pp. 225-227. See also
Armando Rodriguez Garcia, “El silencio administrativo como garantia de los administrados y los
actos administrativos tacitos o presuntos,” in Allan Brewer-Carias, IV Jornadas Internacionales de
Derecho Administrativo, FUNEDA, Caracas 1998, pp. 207-208; Juan de Stefano, “El silencio
administrativo,” in Revista de la Facultad de Ciencias Juridicas y Politicas de la Universidad
Central de Venezuela, N° 70, Caracas 1988, p. 81; Jos¢ Antonio Muci Borjas, “El recurso
jerarquico por motivos de mérito y la figura del silencio administrativo (Estudio comparativo con
el derecho venezolano),” in Revista de Derecho Publico, N° 30, Caracas April-June 1987, pp. 11
ff.

36See Allan R. Brewer-Carias, El Derecho Administrativo y la Ley Organica de

Procedimientos Administrativos. Principios del procedimiento administrativo, loc. cit., pp. 97-
101.
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In addition, and as a consequence of this legal presumption, the interested party
can file the corresponding administrative or judicial review appeals against the tacit
administrative act that is presumed to exist rejecting the interested party’s petition.*’
Consequently, as I have affirmed in other work, “regarding the defenselessness in
which the citizens are when no prompt decision is adopted by the Administration
regarding their petitions and recourses, the only sense that the provision of
administrative silence in the Organic Law has by presuming that a decision rejecting
the corresponding request or recourse, is no other than to establish a benefit for
them, precisely in order to overcome such defenselessness. Consequently, the
provision of Article 4 of the Organic Law on Administrative Procedures has been set
in support of the petitioners and not of the Administration.”3®

This implies, on the other hand, that challenging the implied administrative act
resulting from the administrative silence is a right of the petitioner, and never a
burden. The petitioner is free to either challenge the tacit act resulting from the
administrative silence or to wait for the Administration to issue an express
determination.?® On the other hand, the administrative silence can never be
understood as a firm administrative act with respect to the existence of an expiration
term for challenging it.** The aforementioned has been highlighted in judgment N°
767 of the Political-Administrative Chamber of the Supreme Tribunal of Justice
dated June 3, 2009, reaffirming principles that the Tribunal established since the
1980's.4!

371dem p. 97. See also Maria Amparo Grau, “Comentario jurisprudencial sobre el trata-miento
del silencio administrativo y la procedencia del la accion de amparo contra éste,” in Revista de
Derecho Publico, N° 47, Caracas July-September 1991, p. 197.

38 Allan R. Brewer-Carias, “El sentido del silencio administrativo negativo en la Ley Organica
de Procedimientos Administrativos,” in Revista de Derecho Publico, N° 8, Caracas October-
December 1981, p. 28. See also Luis A. Ortiz-Alvarez, El silencio administrativo en el derecho
venezolano, Editorial Sherwood, Caracas 2000, pp. 13-14 and 18-41.

39See José Araujo-Juarez, Derecho Administrativo. Parte General, Ediciones Paredes, Caracas
2008, p. 982.

40See Allan R. Brewer-Carias, “El sentido del silencio administrativo negativo en la Ley
Organica de Procedimientos Administrativos,” in Revista de Derecho Publico, N° 8, Caracas
October-December 1981, pp. 29-30.

41The decision, which basically referred to Article 20.21 of the former 2004 Organic Law of
the Supreme Tribunal of Justice (equivalent to Article 32 of the current Organic Law on the
Administrative Contentious Jurisdiction, Official Gazette N° 39.451 of June 22, 2010), stated:
“Specifically the Chamber in decision N° 827 of July 17, 2008, ratified the opinion issued in
decision of June 22, 1982 (Case of Ford Motors de Venezuela, in which the scope of the
administrative silence established in the then in force Article 134 of the Organic Law of the
Supreme Court of Justice, equivalent to paragraph 20 of Article 21 of the Organic Law of the
Supreme Tribunal of Justice, was interpreted. In that decision, which is one more time ratified, the
Chamber concluded as follows: ‘1° That the provision included in the first part of Article 134 of
the Organic Law of the Supreme Court of Justice (today paragraph 20 of Article 21 of the Organic
Law of the Supreme Tribunal of Justice) establishes a legal guaranty which signifies a benefit for
the individuals. 2° That as such guaranty, it must be interpreted in an extended and non restrictive
sense, because on the contrary, instead of being favorable to the individual, as it was established,
what could result is in encouraging arbitrariness and reinforcing privileges of the Administration.
3° That such guaranty consists in allowing, in the absence of an express administrative act
finishing the administrative procedure, access to judicial review. 4° That the exhaustion of the
term for the administrative silence, without the interested party filing the judicial review recourse,
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3. The provisions granting administrative positive effects to
administrative silence

In many countries, contrary to the general rule established in Venezuela regarding
the effects of the abstention of the Public Administration from ruling on petitions,
the principle of positive silence is adopted as the general rule. This principle of the
positive administrative silence has also been adopted in Venezuela but only when
expressly established in a statute, as an exception to the general rule set forth in by
the Organic Law on Administrative Procedures we have already referred to.

In Spain, for instance, the general principle is to give positive effects to
administrative silence, as is provided by Article 43.2 of the Law 30/1992, of
November 26, 1992 on the Legal Regime of Public Administration and Common
Administrative Procedure (modified by 4/1999, of January 13, 1999) that establishes
that “in any sort of petition, the interested parties can assume by virtue of
administrative silence, that their requests have been granted, except when the
contrary is established in any provision with legal rank or in a provision of
Communitarian [European] Law.” There is only one exception to this general rule:
The Legislator has excluded from the positive effects the silence regarding petitions
whose favorable acceptance would result in transferring to the petitioner or third
parties’ rights regarding public domain or public service, in which case the principle
of negative silence applies (Article 43).

In those cases where positive effects are given to administrative silence, the law
recognizes that for all purposes the result is that “an administrative act bringing to
an end the administrative procedure exists” clarifying —nonetheless- that the
presumed act, when contrary to the legal order, as a matter of law (de pleno
derecho) is to be deemed null and void when lacking the essential conditions set
forth for the acquisition of rights (Article 62.1.f). Thus, in cases of positive silence
the existence of a tacit administrative act granting the petition is presumed, being
normally applied in cases of authorizations and permits. In regard to this matter,
Eduardo Garcia de Enterria and Tomas Ramon Fernandez have pointed out that

does not mean that he will lose the possibility to file the recourse against the act that could
eventually be issued. 5° That the silence is not in itself an act, but the abstention of decision, and
consequently it cannot be understood that it converts itself into a firm act because the simple
exhaustion of the term to impugn it. 6° That the silence does not excuse the Administration from its
duty to issue an express decision, duly motivated. 7° That the petitioner is the one that must decide
the opportunity to file a recourse before the judicial review of administrative action jurisdiction,
within the term established in Article 134 (today, part 20 of Article 21), or later, when the
Administration decides the administrative recourse. 8° That when the Administration expressly
decides the administrative recourse, after the terms established in Article 134 (today part 20 of
Article 21) have been exhausted, the petitioner can file the judicial review against such particular
act. 9° That from the moment in which an express decision of the administrative recourse is
notified to the interested party, the general term of six months established to file the corresponding
Judicial review recourse begins.; and 10° That if an express administrative decision is never
issued, the interested party would not be able to file the judicial review of administrative action
recourse after the terms established in Article 134 of the LOCSJ (today part 20 of Article 21 of the
LOTSJ) are exhausted.” See Decision N° 827 of the Political-Administrative Chamber of the
Supreme Tribunal of July 17, 2008 (Case of Roque’s Air & Sea C.A.), available at http://www.
tsj.gov.ve/decisiones/spa/Julio/00827-17708-2008-2006-1505.html.
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“since the beginning, as administrative silence mainly referred to
authorizations and approvals, the silence has been deemed as a real
administrative act, equivalent to the express authorization or approval it
substitutes; and the precedents have assumed, also from the beginning, that once
[the act] has been produced, it is not possible for the Administration to decide in
an express way in contrary sense to the presumed granting of the authorization
or approval.”*

The principle of positive administrative silence has also been established as the
general applicable one in statutes in Chile (Article 64 of the Law 1980 on
Administrative Procedure), Peru (Article 33 of the Law on Administrative
Procedure), and Ecuador (Article 28 of the State Modernization Law). In other
countries the principle of positive effects of administrative silence is specifically
established in all administrative procedures referring to authorizations, as is the case
in Costa Rica (Article 330, General Law on Public Administration).

In other counties like Colombia (Article 41 of the Contentious Administrative
Code), Argentina (Article 10 of the National Law on Administrative Procedure), and
Venezuela, also regarding authorizations,* the positive effects of administrative
silence have been provided through special statutes. This is the case in Venezuela in
the statutes providing for Land Use and Planning and for extension of concessions
granted for mining activities** and in the Regulation of the Organic Law of Science,
Technology and Information as well as the Technical Rules that discipline
independent media producers.

As mentioned, in the case of the principle of positive silence, it has been generally
established by statutes regarding authorizations that individuals must obtain from
the Public Administration in order to develop a lawful activity,* and regarding
which the Supreme Tribunal of Justice in Politico Administrative Chamber has said
that:

“Administrative silence with positive effects has been established in order to
give speediness and flexibility to control (policia) activity on matters related to
the Administration and constitutes a guaranty for the individual, not only of a
procedural administrative character, but of allowing the effective possibility to

42 See Eduardo Garcia de Enterria and Tomas R. Fernandez, Curso de Derecho Administrativo,
Vol. I, 6th Ed., Editorial Civitas, Madrid 1993, pp. 572-573.

43 See, for instance, a remote antecedent in the case of the 1979 Law on Quality Control and
Technical Norms, in Allan R. Brewer-Carias, “Comentarios a la Ley sobre normas técnicas y
control de calidad de 30 de diciembre de 1979,” in Revista de Derecho Publico, N° 1, Editorial
Juridica Venezolana, Caracas 1980, p. 78.

44See Luis A. Ortiz-Alvarez, El silencio administrativo en el derecho venezolano, Editorial
Sherwood, Caracas 2000, pp. 41-73; Daniela Maggi Urosa and José¢ Ignacio Hernandez,
“Vicisitudes del Silencio Administrativo y los efectos negativos en la Legislacion venezolana,” in
Temas de Derecho Administrativo, Libro Homenaje a Josefina Calcaiio de Temeltas, FUNEDA,
Caracas 2010, p. 731.

45See Humberto Romero-Muci, “El efecto positivo del silencio administrativo en el Derecho
Urbanistico venezolano,” loc. cit., p. 147.
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perform activities that must be inspected by the Administration, provided that a
legal text exists for such purpose.”®

The traditional provision in this regard has been established in the Organic Law on
Land Use Planning (OLLUP), which also applies to certain approvals related to
mining activities, where the result of the administrative silence regarding petitions
for authorizations and approvals is the presumption of a real administrative act
granting it.*” Pursuant to Articles 49 and 55 of the Organic Law on Land Use
Planning Law, the administrative silence and the resulting tacit administrative act is
understood to be produced once the term of sixty (60) days that the Administration
has to make a decision on matters of authorizations and approvals, has elapsed. In
such cases, in addition, the Administration is compelled to issue “proof or evidence”
of said authorization or approval when requested to do so, in order to certify that the
term provided by the Law has elapsed without a pronouncement being issued.*® This
was the principle applied for many years, for instance, on matters of urban land use
and planning pursuant to Article 85 of the Organic Law on Urban Land Use
Planning,*® whereas in cases of silence of the Public Administration, the requested
urban development authorizations were tacitly granted.>

The general characteristic of the application of the principle of positive effects to
administrative silence according to these statutes is that once the administrative act
is understood as existing and granting the petition, it creates rights for the petitioner
that subsequently cannot be ignored or revoked by the Administration, the only
exception being to consider such tacit administrative act as null and void (affected of
absolute nullity) according to Article 19 of the Organic Law on Administrative
Procedures.

46See Decision N° 1414 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of June 1, 2006, available at http://www.tsj.gov.ve/decisiones/spa/Junio/01414-010606-
2003-1547.htm.

47See Margarita Escudero Ledn, “El requisito procesal del acto previo a la luz de la
jurisprudencia venezolana,” in Revista de Derecho Publico, N° 57-58, January-June, 1994, pp.
479-481.

48See Allan R. Brewer-Carias, “Introduccion al régimen juridico de la ordenacion del
territorio,” in Ley Orgdnica de la Ordenacion del Territorio, Editorial Juridica Venezolana,
Caracas, 1984, pp. 64-68. See also Humberto Romero-Muci, “El efecto positivo del silencio
administrativo en el Derecho Urbanistico venezolano,” loc. cit., pp. 152-157; Roman J. Duque
Corredor, “La Ley Organica para la Ordenacion del Territorio y el Urbanismo Municipal,” in
Revista de Derecho Publico, N° 18, April-June 1984, p. 107.

490rganic Law on Urban Land Use Planning, Official Gazette N° 33.868 de 16 de diciembre
de 1987.

50See Allan R. Brewer-Carias, “Comentarios a la Ley Organica de Ordenacioén Urbanistica: el
control urbanistico previo y la nueva técnica autorizatoria,” in Revista de Derecho Publico, N° 32,
Caracas October-December 1987, pp. 53-54. See also Humberto Romero-Muci, “El efecto
positivo del silencio administrativo en el Derecho Urbanistico venezolano,” in Allan R. Brewer-
Carias et al., Ley Orgadnica de Ordenacion Urbanistica, Editorial Juridica Venezolana, Caracas
1988, pp. 158 ff.; Juan Domingo Alfonzo Paradisi, “Aplicabilidad del silencio administrativo
positivo en la Ley Organica de Ordenacion Urbanistica,” in Fernando Parra Aranguren (Ed.),
Temas de Derecho Administrativo. Libro Homenaje a Gonzalo Pérez Luciani, Vol. 1, Tribunal
Supremo de Justicia, Caracas 2002, pp. 61 ff.
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If the petitioner has complied with all the formal and substantive conditions
legally set for his petition,’! once the term granted to the Administration to make a
decision on the petition goes by, the authorization requested is deemed granted, and
a tacit administrative act declaring rights for its holder is presumed to exist that
cannot be revoked or repealed by the Administration. That is to say, when the
principle of positive administrative silence is applied, the Administration is prevented
from issuing another decision in a different sense, which means that once the positive
silence has produced its effects, the Administration cannot make an express decision
rejecting the petition. On the contrary, such a decision would be null and void
pursuant to Article 19 of the Organic Law on Administrative Procedures.

4. Positive administrative silence effects regarding administrative procedures
for the extension of Mining Concessions

As aforementioned, the 1999 Mines Law is another special statute that has granted
a positive effect to administrative silence on matters of petitions for an extension of
mining concessions. As we have already mentioned, this statute has provided for the
application of both negative and positive effects in cases of administrative silence.
Regarding the principle of negative silence effects and in spite of the general rule
provided by the Organic Law on Administrative Procedures, it expressly provides in
two cases that once the term given to the Administration to make a decision is
exhausted, it must be understood that the petition has been rejected. This is the case
of Article 30, regarding petitions for authorizations concerning negotiations on the
concessions, where the Statute provides that once the term established for the
pronouncement to be issued (45 days) elapses, without an express determination, the
absence of response is equivalent to a tacit administrative act of rejection of the
request.

Another case refers to the admission of petitions for mining concessions. Pursuant
to Article 41, once such a petition has been formally filed and the conditions
established in the Law have been met, the Ministry must expressly admit or reject
the petition and start the substantiation of the corresponding procedure, which must
be notified to the interested party no later than forty (40) continuous days after the
date of its filing (with a possible extension of ten (10) additional working days). If
the petitioner is not notified of either an admission or rejection of his request, the
petition “would be considered as rejected by operation of law (de pleno derecho),”
meaning that the silence of the Administration stands for a rejection of the petition.

Contrasting with these two cases of negative effects of administrative silence,
when regulating petitions for an extension of mining concessions already granted,

51The tacit administrative act containing an authorization, because the application of the
principle of administrative silence, cannot be contrary to the provisions of the Law. Otherwise, as
ruled by the Political-Administrative Chamber of the Supreme Tribunal of Justice in Decision N°
1217 of July 11, 2007, the tacit administrative act according to Articles 82 and 83 of the Organic
Law on Administrative Procedures, can be considered null and void, and as not granted, adding
that “[t]he authorization granted by virtue of positive silence, could not be contrary to the law, not
having administrative silence any derogatory effects regarding statutes.” See Decision N° 1217 of
the Political-Administrative Chamber of the Supreme Tribunal of Justice of July 11, 2007 (Case of
Inversiones y Cantera Santa Rita, C.A. v. Ministerio del Poder Popular para el Ambiente), in
Revista de Derecho Publico, N° 111, Editorial Juridica Venezolana, Caracas 2007, p. 208.
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the Mines Law, after establishing the obligation of the Ministry to decide such
petitions within the same term of six (6) months in which the petition is due to be
filled, adopted the principle of positive administrative silence, assigning to the
silence positive effects. Article 25 of the Law expressly sets forth that if there is no
notice of a determination answering a petition requesting an extension of a
concession, “it is understood that the extension is granted.” Thus, the administrative
silence produces a tacit administrative act granting the requested extension, which
has the same general effects of non-revocability that all administrative acts have.
Namely, once the extension is granted through the tacit administrative act, the
Administration cannot issue another subsequent act in contrary sense, purporting to
have decided the petition denying the extension. On the contrary, if such decision is
made, as any other repealing the effects of the tacit administrative act, it would be
considered null and void pursuant to Article 19 of the Organic Law on
Administrative Procedures.

I1II. GENERAL PRINCIPLES REGARDING ADMINISTRATIVE ACTS

1. General Principles regarding Administrative Acts

Administrative Acts are one of the results of administrative procedures, being in
the Organic Law on Administrative Procedures,” the main legal provisions
regulating their formation, enactment and effects. Such Law was adopted in 1982
following the contemporary trends on the matter, which have been complemented
with the provisions of the aforementioned the Organic Law on Public
Administration, and those of the Law on Administrative Simplification Procedures
of 1999.5% The Organic Law on Administrative Procedures was mostly inspired in
the 1958 Spanish Law on Administrative Procedure and, as in almost all Latin
American countries,** contains a detailed regulation on administrative acts and their
formal and substantive conditions of validity and efficacy; the process of their
formation and enactment; the need to be formally and sufficiently motivated; and
based on relevant facts that ought to be accredited and proved by the
Administration, as well as correctly qualified by the Administration, without
distorting them; the principle of irrevocability that governs their effects when

52Sec in Official Gazette N° 2.818 Extra. of July 1, 1981. See Allan R. Brewer-Carias et al.,
Ley Organica de Procedimientos Administrativos, Editorial Juridica Venezolana, 12th Ed.,
Caracas 2001; Allan R. Brewer-Carias, El Derecho Administrativo y la Ley Organica de
Procedimientos Administrativos. Principios del Procedimiento Administrativo, Editorial Juridica
Venezolana, Caracas 2002.

53See Law on Administrative Simplification Procedures, Official Gazette N° 6.149 Extra. of
November 18, 2014. See in Allan R. Brewer-Carias et al., Ley Orgdnica de Procedimiento
Administrativos, loc. cit., p. 199 ff.

54See Allan R. Brewer-Carias, Principios del Procedimiento Administrativo, Editorial Civitas,
Madrid 1990; Allan R. Brewer-Carias, Principios del procedimiento Administrativo en América
Latina, Universidad del Rosario, Editorial Legis, Bogota 2003; “Principios del Procedimiento
Administrativo. Hacia un estandar continental,” in Christian Steiner (Ed.), Procedimiento y
Justicia Administrativa en América Latina, Konrad Adenauer Stiftung, n F. Konrad Adenauer,
Meéxico 2009, pp. 163-199.
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declaring or creating rights in favor of individuals; the vices affecting them, and
their review at administrative level by means of administrative appeal.>

The most important classifications of administrative acts are based on their
content and on to their addressees. The first classification distinguishes between
administrative acts of normative (also called of general effects) and administrative
acts of non-normative content (also called of particular effects).

The second classification distinguishes between administrative acts of general
applicability and administrative acts of specific or particular applicability; being he
acts of general applicability those that are addressed to an undetermined and
undeterminable group of persons (like the Regulations that can be issued by
Executive Decree or through Ministerial resolution); and the administrative acts of
particular applicability those addressed to one or to a determinable group of people
or institutions.

Both normative acts and acts of general applicability can be included in the broad
expression of general acts included in Article 259 of the Constitution.

In addition, according to their effects, administrative acts can be classified
depending on their substantive contents, between those that contain a declaration, an
ablation (ablatorios), a concession or an authorization.’” Accordingly, declarative
administrative acts are those that grant certitude to specific acts or facts, giving legal
qualifications to facts, persons or legal relations. Within these acts are the registry
acts, containing declarations of certainty or knowledge, and the certifications,
through which the Administration certifies specific acts or facts accomplished by
others. The ablation administrative acts are those through which the Administration
deprives persons of some of their legal rights or interests, like those that deprive
property rights (expropriations, confiscation) or the right to use property
(requisitions); or deprive freedom (arrests, detentions); or those that impose
obligations to give (fines) or to do (demolitions, for example). Administrative acts
of concessions are, contrary to the ablation acts, those that amplify the subjective
legal scope of individuals, so through them, a right is assigned to it as addressee,
which it does not previously have. Generally, these acts are bilateral in nature, in the
sense that they contain obligations that the concessionaire must accomplish. Finally,
the Administrative acts of authorization are those allowing a person to exercise a
pre-existent right he had, having the purpose of removing the existing legal
obstacles preventing such exercise. This is the case of the administrative licenses,
permits and authorizations, so common in contemporary administrative law, widely
used by all Administrations according to the degree of intervention in private
activities.

On the other hand, administrative acts can be classified according to the way in
which the Administration expresses its will. The normal way to do it is in a formal
express way, normally in writing, through a document that in some cases must even

55See Allan R. Brewer-Carias, El derecho administrativo y la Ley Organica de
Procedimientos Administrativos, Editorial Juridica Venezolana, Caracas 1982, p. 133 ff.

56See Allan R. Brewer-Carias, El control de la constitucionalidad de los actos estatales,
Editorial Juridica Venezolana, Caracas 1977, p. 7 ff.

57See, for example, Massimo Severo Giannini, Diritto Amministrativo, Giuffre, Milano 1970,
Vol. I, p. 825 ff.
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be published in the Official Gazette. But in other cases, the administrative act can be
a tacit one, when a particular statute grants in an express way, specific effect to the
administrative silence, or to the absence of express decision of the Administration in
the legally prescribed term. Once the prescribed term elapses, the statutes can give
to it positive effects, in the sense that it must be considered that what has been asked
or petitioned has been granted; or negative effects, that is, to consider that once the
term to decide has elapsed without a decision expressly adopted, the statute provides
that the petition must be considered as rejected. This is generally established
regarding petitions for authorizations.

In addition, as administrative acts are normally due to be expressed in writing
(oral administrative acts are exceptional, like some police orders, for instance),
being materialized in a signed Letter or a document, such texts, once signed by the
competent public official, can also be considered as “public documents” in the terms
of Article 1.357 of the Civil Code, provided that the public official signing them has
the power to give public certainty (fe publica) to the facts or acts that he himself
executes, or that he declares to have seen or to have heard, which normally occurs
with the administrative acts of registry, or of certification; for instance, the Acts
written to testify to some actions or facts, which on the other hand in such cases are
the only means in order to prove the specific acts or facts. Regarding these
administrative acts, the presumption of certitude that they have imposes on the
Administration and the individuals the duty to sustain their content, unless it is
proven that the declaration of the public official has been false or in error.

On the other hand, in particular, regarding the effects in time of administrative
acts of specific effects, regarding their sustainability permanence in time or their
irrevocability (firmness), the general principle set forth by the Organic Law on
Administrative Procedures is that any administrative act of specific effects declaring
or creating rights or interests in favor of individuals cannot be reviewed and revoked
by the Administration, being the principle of revocation established only for
administrative acts that do not create or declare rights (Article 82). The consequence
of this principle of irrevocability of administrative acts that have created or declared
rights or interests in favor of individuals is so firmly established by the Organic Law
on Administrative Procedures that its Article 19.2 provides for the absolute nullity
of administrative acts that decide on cases that have been previously decided in a
definite way, creating individual rights, that is, that revoke previous administrative
acts that have created rights or interests in favor of individuals. The consequence of
an act affected of the sanction of absolute nullity, is that they are null and void
pursuant to Article 83 of the same the Organic Law on Administrative Procedures,
and cannot produce any legal effect, allowing the Administration to recognize at any
moment such absolute nullity.

On matters of administrative procedure, the Organic Law on Administrative
Procedures provides for its duration, allowing the possibility of controlling the
omissions or delays; the effects of administrative silence, whether originating from
positive or negative tacit administrative acts; the regulation of the different formal
steps to be accomplished before the administrative act is enacted, safeguarding due
process (access to administrative files, burden of proof, notices, appeals); the vices
affecting administrative acts as null and void (manifest lack of attributions, absolute
and total absence of a procedure, vices on the object, violation of the Constitution);
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and the means in order to execute administrative acts even in compulsory way,
basically through fines.>

2. The “administrative res judicata” effects of administrative acts

Administrative acts produce effects and are binding on the Public Administration
upon due notice or publication thereof. If they create or declare subjective rights or
interests in favor of individuals, and are final —namely, are not legally
challengeable— they have the effects of administrative res judicata and cannot be
revoked by the Administration, to the point that pursuant to Article 19.2 of the
Organic Law on Administrative Procedures, administrative acts are null and void
“when they make a resolution on a case previously resolved as final that created
individual rights.”

Administrative acts are final when the periods legally provided for administrative
or judicial challenge have elapsed and said acts have not been challenged.*® Thus,
there is no administrative res judicata if an administrative act can still be
challenged, since if there is still time to challenge it, an individual can bring out
cause and the Administration can revoke the act. It is only after the periods provided
for challenging a given act have elapsed that such an act is final, since it cannot be
revoked and “causes res judicata,” provided it is not affected by any vice that would
bring them to be absolute null and void.

Hence, pursuant to the aforementioned, for an administrative act to be final when
it creates individual rights, and become administrative res judicata, namely, not
being challengeable or revocable, the following conditions have to be met:

First, the administrative act ought to be specific —as opposed to general— since
general administrative acts are essentially revisable and revocable. For general
administrative acts (regulations), the Civil Code principle providing that laws are
reversed by other laws applies (Article 7), so regulations are reversed by other
regulations, without limitation. Hence a regulation, or a general administrative act, is
never final.

Second, the administrative act must create or declare individual rights. If, in
contrast, the act does not create or declare individual rights, it would never have the
effect of res judicata and could always be reviewed and revoked by the
Administration. As Article 82 of the Organic Law on Administrative Procedures
provides:

“Administrative acts that do not create subjective rights or legitimate and
direct individual interests can be revoked at any time, in whole or in part, by the
same authority who issued them, or by their respective hierarchal superior.”

58See in general the jurisprudence about administrative acts in Caterina Balasso,
Jurisprudencia sobre los Actos Administrativos (1980-1993), Editorial Juridica Venezolana,
Caracas 1998.

59See Allan R. Brewer-Carias, “Las condiciones de recurribilidad de los actos administrativos
en la via contencioso administrativa,” in Perspectivas del Derecho Publico en la segunda mitad
del Siglo XX, Homenaje al Profesor Enrique Sayagués Lazo, Vol. V, Instituto de Estudios de
Administracion Local, Madrid 1969, pp. 743-769, and in Revista del Ministerio de Justicia, N° 54,
Year XIV, Caracas January-December 1966, pp. 83-112.
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Third, the act ought to be final, namely, its lawfulness cannot be directly
challenged either at the administrative or judicial level. The individual must be
prohibited from bringing a challenge against it. It is from the moment that the act is
final that it becomes administrative res judicata and non-revocable. If a challenge
can still be brought against an administrative act, it is not possible to say there is res
Jjudicata; because if there is still time to bring a challenge, someone could do it and
the act could be reviewed and revoked. It is only after the time legally given to
challenge an act has elapsed that the act is final, cannot be reversed, and becomes
res judicata.

Fourth, the act must be valid and effective, capable of creating or declaring
individual rights, so that if the act is affected by absolute nullity, it is not capable of
creating or declaring rights, being essentially revocable (Article 83 of the Organic
Law on Administrative Procedures). That is to say, only acts that are legally valid
and are not affected by vices that cause them to be absolutely null and void can be
final, because if a given act has a vice of such magnitude, under Article 83 of the
Organic Law on Administrative Procedures, the Administration can, at any time,
either by request or by its own initiative, revoke it recognizing it to be null and void.
That explains why res judicata only exists as for valid acts and, in any case, with
respect of acts that are not affected by absolute nullity vices.

Like I have already said on other occasions:

“[A] consequence of the non-retroactivity of administrative acts principle is
the general principle that the rights or subjective situations acquired or born
from individual administrative acts cannot be later removed by other
administrative acts. This is the general principle of intangibility of the situations
born from individual acts, or of the irrevocability of administrative acts creating
individual rights; a principle that has received legal receipt in administrative
procedure acts throughout Latin America.”®

In this sense, following the decision of the Political-Administrative Chamber of
the Supreme Court issued on July 26, 1984, (Case: Despachos Los Teques), it results
that:

13

. in first place, the final character (firmeza) of administrative acts is
always traduced in the need of a finalist essence for the legal framework, both
for the efficiency of the act and the legal protection of individuals; and in second
place, that the Administration can and ought to declare the absolute nullity, by
its own initiative, at any time, of those acts that are against the law and are
affected of absolute nullity; without prejudice that it can also do so regarding
those acts with relative nullity vices that have not created vested rights.”¢!

60See Allan R. Brewer-Carias, Principios del Procedimiento Administrativo, Editorial Civitas,
Madrid, 1990, p. 122.

61See Revista de Derecho Publico, N° 19, Editorial Juridica Venezolana, Caracas 1984, pp.
130-132. See also Allan R. Brewer-Carias and Luis Ortiz-Alvarez, Las Grandes Decisiones de la
Jurisprudencia Contencioso Administrativa (1961-1996), Editorial Juridica Venezolana, Caracas
1994, pp. 610-616; Caterina Balasso Tejera, Jurisprudencia sobre los Actos Administrativos
(1980-1993), Coleccion Jurisprudencia N° 7, Editorial Juridica Venezolana, Caracas 1998, p. 853
ff.
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The consequence of the inclusion of these principles of res judicata in the Organic
Law on Administrative Procedures, entailing the irrevocability of administrative acts
creating individual rights, is that pursuant to its Article 19.2, those acts that resolve a
situation previously decided by a final act that created individual rights, namely,
those acts that revoke an irrevocable act, are absolutely null and void.

These principles have been integrated into the precedents of the Supreme Court. In
fact, in Judgment N° 154, pronounced on May 14, 1985 (Case of Freddy Rojas
Perez v. Unellez), the Political-Administrative Chamber stated that:

“One of such relevant exceptions concerns, precisely, to the case at hand. In
fact, the administrative doctrine maintains, unanimously, that the Administration
cannot go back on its steps and reverse its own acts when those have created
some individual rights and that is because such reversal of acts creating
individual rights would struggle with the intangibility of legal individual
situations.

The irrevocability of acts declaring rights means —as Royo Villanova
teaches— that the Administration, afterwards, cannot make another decision that
contradicts the legal situation created by the first. Therefore, a pronouncement,
even illegal, if not challenged in proper time and manner by the individuals or
the own Administration, is final and not only cannot be revoked or reversed
through an appeal, but cannot be so by another pronouncement issued by the
Administration’s initiative. “Such an act holds what has been called as formal
and material force.” (Antonio Royo Villanova: FElementos de Derecho
Administrativo, Libreria Santarin, 1948, p. 119-121).

Likewise, the German administrative lawyer Fritz Fleiner, for whom the
principles quieta non movere and good faith are valid also for administrative
authorities, said. “Sure enough -—states— the possibility of having a
pronouncement reversing the one that favors him, is a permanent threat for an
individual. Consequently, the lawmaker had to think seriously on restraining the
ability to reverse a pronouncement, taking into account those cases in which
legal safety so required. So, then, the lawmaker has secured mostly the
immutability of those pronouncements that create rights and duties” (Fritz
Fleiner, Instituciones de Derecho Administrativo, Editorial labor, Barcelona. p.
161. Similar opinion can be found in: Gascon y Marin, Derecho Administrativo,
Edit. Bermejo, 1947, pp. 42-43; Jests Gonzalez Pérez, Derecho Procesal
Administrativo, Instituto de Estudios Politicos, Madrid, 1960, pp. 858-862; and
in domestic doctrine: Brewer-Carias, Las Instituciones Fundamentales del
Derecho Administrativo y la Jurisprudencia Venezolana, Publicaciones de la
Facultad de Derecho, U.C.V. 1964, p. 142).”¢?

In another judgment, N° 1.033 dated May 11, 2000, the same Political-
Administrative Chamber of the Supreme Tribunal stated that:

62 See Revista de Derecho Publico, N° 23, Editorial Juridica Venezolana, Caracas, 1985, pp.
143-148. See also Caterina Balasso Tejera, Jurisprudencia sobre los Actos Administrativos (1980-
1993), Coleccion Jurisprudencia N° 7, Editorial Juridica Venezolana, Caracas 1998, p. 813 and ss.
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13

. administrative acts declaring individual rights, once final, because of
elapsing of the terms for their challenge, become irrevocable even in those cases
that they are affected by a vice that makes them subject to be annulled. Not so if
they are absolutely null and void.

In this sense Margarita Beladiez Rojo, in her book Validez y Eficacia de los
Actos Administrativos, Editorial Marcial Pons, Madrid, 1994, asserting that the
ideas of order and stability are in themselves incompatible, she considers
convenient that a moment comes when situations that have been created, and for
which some time has elapsed, consolidate and cannot be erased from the world
of the Law, since otherwise the trust of citizens would be betrayed in a legal
order that shows as certain and final situations that can be changed.

So, in her words it is obvious that to allow indefinitely the possibility to
declare acts unlawful, when these have created individual rights entails
depriving the beneficiaries of the trust in certainty of situations declared by the
Administration which, without doubt, encompasses an attack to the principle of
legal safety and res judicata in the terms stated. Thus, as a way to harmonize the
interest in keeping the effects produced by administrative acts with the interest
in the lawfulness of administrative acts, the power to challenge them through
proper appeals that allow the right to lawfulness to be effective has been
restricted in timing, and once the terms for doing so have elapsed without
anyone challenging the unlawful act, then the rest of the interested parties in the
conservation of the act will have acquired the right for it to be preserved.”

The aforementioned principles, of course, condition the generally admitted
Administration’s review powers, which can only be exercised on individual
administrative acts in those cases provided for by law and that, satisfy legally
established conditions.

3. The presumption of validity of administrative acts

As a matter of principle, once they began to produce effects, administrative acts
enjoy of a presumption of validity and legitimacy,* which allows the Administration
to enforce them. Such presumption exists until the administrative act is annulled
whether by the competent contentious administrative court or by the same
Administration. The competence of the contentious administrative courts to annul
administrative acts is established in article 259 of the Constitution and article 9.1 of

63 See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.

64 See for instance what is stated by Carlos Garcia Soto, in “Auto tutela administrativa y tutela
cautelar,” in Derecho y Sociedad. Revista de Estudiantes de Derecho de la Universidad
Monteavila, Universidad Monteavila, Facultad de Ciencias Juridicas y Politicas, Editorial
Altolitho, No. 6, abril 2005, Caracas, p. 277. Available at: http://www.ulpiano.org.ve/
revistas/bases/artic/texto/DERYSO/6/deryso 2005 6 271-292.pdf..  See a summary of the
different concepts on the matter by Gonzalo Pérez Luciani, in “La llamada 'presuncion de
legitimidad' de los actos administrativos,” in Revista de Derecho, No. 1, Tribunal Supremo de
Justicia, Caracas, 2000, pp 113-154, This author highlights the concept that the presumption is not
absolute, and cannot be alleged in cases of manifest vices of the administrative acts, p.118.
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the Organic Law on the Contentious Administrative Jurisdiction of 2010; and the
competence of the Administration to annul administrative acts is established in
article 83 of the Organic Law on Administrative Procedure of 1982.

Before the enactment of the Organic Law on Administrative Procedure, it was
possible to sustain that only the judicial authority could annul administrative acts
and therefore a presumption of legality and legitimacy existed until an act was
declared null by a court of justice;® but after the enactment of such Organic Law on
Administrative Procedure in 1982, it is just incorrect to claim that only the courts
can annul administrative acts.®

In particular, according to article 83 of the Organic Law on Administrative
Procedure, as explained further on, the Administration can annul its own
administrative acts when they are null and void according to article 19 of the same
Organic Law, that is, when such nullity is expressly determined by a constitutional
or legal provision (such as article 25 of the Constitution that states that acts that
violate fundamental rights are null and void, or article 138 that states that acts
enacted by an usurped authority are null and void); when the administrative act deals
with a matter that has been previously decided creating rights for individuals; when
the content of the act is impossible or illegal to comply with; and when the
administrative acts have been issued by authorities manifestly without competency
(attributions), or in total and absolute absence of the procedure legally prescribed. In
such cases, according to article 83 of the Organic Law, the Administration is
empowered to annul the administrative act, without any restriction.

On the other hand, as I argued many years ago when commenting on a decision of
the former Politico Administrative Chamber of the Supreme Court of Justice dated

65 See for instance the criteria of the former Federal and Cassation Court expressed in 1938:
“No act can be considered null, even when it is affected of the most grave vice, without a court
declaring it as such.” See decision of April 4, 1938, Memoria de la Corte Federal y de Casacion,
1939, pp. 490-491. See extract in Allan R. Brewer-Carias, Jurisprudencia de la Corte Suprema
1930-1974 y estudios de derecho administrativo, Tomo I1I: La actividad administrativa. Vol 1.
Reglamentos, procedimientos y actos administrativos, Ediciones del Instituto de Derecho Publico,
Facultad de Derecho, Universidad Central de Venezuela, Caracas 1976, p. 349. Nonetheless, even
before the enactment of the Organic Law on Administrative Procedure, in the opinion of the
Attorney General Office expressed in 1964, the presumption of legitimacy of all administrative
acts “can be reversed through the exercise of the corresponding recourse, by the competent
administrative or judicial authority to review the act. The act, due to this presumption is
considered valid, produces all its effects and can be compulsory enforced as long as it is not
revoked or annulled.” See Dictamen N° 4636 de 22 de septiembre de 1964, Seccion de Asesoria
del Estado. See the extract in Allan R. Brewer-Carias, “Aspectos de la ejecutividad y de la
ejecutoriedad de los actos administrativos fiscales y la aplicacion del principio solve et repete,” in
Revista del Ministerio de Justicia, No 53, afio XIV, Caracas, abril-diciembre 1965, pp. 67-86., at
pp. 71-72.

66 On the contrary, as I have expressed in many works, “an administrative act, once it is
effective, can be enforced immediately and produce effects as long as it is not revoked or annulled,
that is, as long as it is not formally extinguished by the Administration or by a Court.” See Allan
R. Brewer-Carias, Tratado de Derecho Administrativo, Tomo 111, Editorial Juridica Venezolana,
Caracas 2013, p. 509. Available at: http://allanbrewercarias.com/wp-content/uploads/ 2013/07/
BREWER-TRATADO-DE-DA-TOMO-III-9789803652081-txt-1.pdf See in the same sense, what
is stated by José Araujo Juarez, in Derecho Administrativo, Ediciones Paredes, Caracas 2013, p.
494.
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21 November 1989 (case Arnaldo Lovera), when administrative acts are null and
void in an absolute way according to article 19 of the Organic Law on
Administrative Procedure, such acts do not benefit from any presumption of
validity, and that is why they can be revoked and declared null and void by the
Administration at any time. ©” That is why more recently I have also expressed that
“an administrative act vitiated of absolute nullity cannot be presumed legitimate,
and the Administration cannot order its compliance.”®® In the words of the former
Politico Administrative Chamber of the Supreme Tribunal of Justice in its decision
of August 13, 1991, in such cases of absolute nullity ,”the presumption of legitimacy
that produces the administrative act cannot prevail against the logic.” ¢ And that is
why, the same Chamber of the Supreme Tribunal in its decision of April 6, 1993
(Case: Eduardo Contramaestre) ruled on this matter as follows:

“the absolute nullity is the gravest consequence derived from the vices of the
administrative act and means that the act cannot produce effect in any way
whatsoever, due to the fact that the act null of absolute nullity has to be
considered as never enacted; consequently, it could not and cannot produce
effects.”7°

Also, in the words of Tomas Ramoén Fernandez, an administrative act which is
null “cannot produce effects and its author cannot impose it.” What its author has

“is an obligation to declare it null and void from the moment in which he
realizes by himself or is warned by an interested party of the existence of a
nullity cause, due to the fact that it is not allowed to anybody, due to the most
elemental requirements of justice, to obtain benefits from his own clumsiness
(allegans propriam turpitudinem non auditur).””!

67 In such comment on Decision of the Politico Administrative Chamber of the Supreme
Court, of 9 November 1989 (Case Arnaldo Lovera) I affirmed that “the presumption of legitimacy
of administrative acts does not exist when the acts are vitiated of absolute nullity, in which case
they could not be enforced.” See in Allan R. Brewer-Carias, “Consideraciones sobre la ejecucion
de los actos administrativos (a proposito de los actos administrativos que ordenan el desalojo de
viviendas), en Revista de Derecho Publico, No. 41, enero-marzo 1990, Editorial Juridica
Venezolana, Caracas 190, p. 165. Available at: http://allanbrewercarias.com/wp-content/ uploads
/2007/08/rdpub_1990 41.pdf More recently I have repeated that opinion: Tratado de Derecho
Administrativo, Tomo 1V, Editorial Juridica Venezolana, Caracas 2013, p. 289. Available at:
http://allanbrewercarias.com/wp-content/uploads/2013/07/ BREWER-TRATADO-DE-DA-TOMO
-IV-9789803652098-txt-2.pdf

68 See Allan R. Brewer-Carias, “Presentation to the Second Edition, “On some principles of
the invalidity of administrative acts in Latin American legislation,” in the book of Tomas Ramén
Fernandez, La nulidad de los actos administrativos, Ediciones Olejnik, Santiago, Buenos Aires,
Madrid 2019, p. 29.

69 See in Revista de Derecho Publico, No. 47, Editorial Juridica Venezolana, Caracas 1991,
p. 111. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/rdpub_1991  47.
pdf

70 See in Revista de Derecho Publico, No. 55-56, Editorial Juridica Venezolana, Caracas
1993, p. 198. Available at: http://allanbrewercarias.com/wp-content/uploads/2007/08/rdpub _1993
_55-56-1.pdf. See comments in José Araujo Juarez, Derecho Administrativo General, Ediciones
Paredes, Caracas 2011, p. 174.

71 See Tomas Ramoén Fernandez, La nulidad de los actos administrativos, Ediciones Olejnik,
Santiago, Buenos Aires, Madrid 2019, p. 53.
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In this same sense, Carlos Luis Carrillo after affirming that in cases of
administrative acts that are null and void the Administration has “the obligation” to
annul them, has said that the inclusion of article 19 in the Organic Law on
Administrative Procedure “implies that such an act [null and void] could never
produce expectations of rights, personal, direct and legitimate interests and much
less subjective rights for its addressee, because as we have said, nobody could claim
to be the beneficiary of effects emanating from a will expressed upon a basis that is
null and against the law.” 7> As Eloy Lares Martinez expressed: “In this case, the
principle of auto-control of the Administration upon its own acts is not limited by
vested rights of individuals, because no rights whatsoever can be based on
administrative acts vitiated of absolute nullity.””® In addition, Gustavo Linares
Benzo, in the same sense, said: “Absolute nullity is referred to as an intrinsic vice of
the act, to its constitutive elements. Thus, the act vitiated never produces effects,
from the beginning. Due to the general character of the vice, absolute nullity can be
alleged against anybody, erga omnes.” ™

4. Public Administrations auto control powers regarding administrative acts,
its limits and the revocation of administrative acts

In fact, as a consequence of the legality principle —under which actions of the
Administration must comply with the Law— the power of self-review of the
Administration is recognized in administrative law, which implies the power of the
Public Administration not just to review and correct any errors it may have made in
any of its administrative acts, but also —in principle— to revoke them when they are
deemed illegal or contrary to the general interest. As the Political and
Administrative Chamber has stated in the aforementioned decision N° 1033 dated
May 11, 2000:

“Among the most important manifestations of self-tutelage of the
Administration is, precisely, the power to revoke, which is no more than the
ability to review and correct its administrative actions, and consequently, the
power to extinguish administrative acts by administrative action.””

72 See Carlos Luis Carrillo Artilez, “La imbricacion de la nocion y contenido de la potestad
de autotutel de la Administraciéon en Venezuela,” p. 26. Published in: Derecho Administrativo
Iberoamericano, Ediciones paredes, Caracas 2007. Available at: http://www.carrilloartiles.com/
wp-content/uploads/Potestad AutotutelaAdministracion.pdf In the same sense see what is stated by
Henrique Meier Garcia, Teoria de las Nulidades en el derecho administrativo, Editorial Juridica
Alba, Caracas 1991, p. 77.

73 See Eloy Lares Martinez, Manual de Derecho Administrativo, XIV Edicion, Caracas,
2013, p. 246.

74 See Gustavo Linares Benzo, ‘“Notas sobre los actos administrativos,” in the book: EI/
derecho publico a los 100 niumeros de la Revista de Deecho Publico 1980-2005, Editorial Juridica
Venezolana, Caracas 2005, p. 783. Available at: http://allanbrewercarias.com/wp-content/uploads
/2007/08/EL-DERECHO-P%C3%9ABLICO-A-LOS-100-N%C2%B0-DE-LA-RDP-1980-2005-
MAYO-20061.pdf

751dem, available at http://www.tsj.gov.ve/decisiones/spa/Ma-yo/01033-110500-13168.htm,
also cited in Pronouncement N° 0072 by the same Political-Administrative Chamber of the
Supreme Tribunal of Justice on January 22, 2009, File N° 1995-11643, available at http://www
.tsj.gov.ve/deci-siones/spa/Enero/00072-22109-2009-1995-11643.html.
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Thus, as a warranty arising from the duty the Administration has to further the
general interest and the Law, this self-tutelage power implies that an unlawful
pronouncement or a decision that is against the general interest could be —in
principle— reviewed and revoked by the same administrative authority who adopted
it. It can even be said that the most important outcome of the legality principle
according to which administrative action ought to follow the Law, is the
administrative ability to self-review and self-correct the mistakes it may have made.

However, since such power arises from what I have previously explained on the
res judicata principle, that self-reviewing power is conditioned first by the intensity
or seriousness of the alleged illegality as well as by the contents of the
administrative act, specifically, whether it has created individual rights.”®

Considering what has been said, as well as the provisions of the Organic Law on
Administrative Procedures, this self-tutelage power has been widely treated by the
judicial precedents, pointing out the intensity or seriousness of the illegality as a
cause for its exercise. In this sense, the Political and Administrative Chamber of the
former Supreme Court, in the aforementioned judgment pronounced on July 26,
1984 (Despacho Los Teques, C.A case) set forth the following criteria on the matter:

“For many years the pronouncements of this Court have recognized the
existence of the so-called power of self-tutelage of the Public Administration,
pursuant to which the competent bodies comprising it can and must revoke, ex
officio and at any time, those acts which are contrary to the law and which are
subject to absolute nullity; without prejudice to the fact that this is also
applicable to acts issued by them which are subject to relative nullity and which
have not led to the acquisition of any rights. This power has been recognized as
an attribute that is inherent to the Administration and not a “mere consequence”
of the jurisdictional power, as noted in the judgment of this Court dated Nov.
2nd, 1967, where it was stated that ‘the power of the administrative authority to
act in this sense is part of the principle of self-tutelage of the Public
Administration, which bestows it the power to revoke and amend administrative
acts that in its opinion affect the merit or legality of cases heard by it [...].””"’

Later, in Judgment N° 154 of the same Political and Administrative Chamber
dated May 14, 1985 (Case of Freddy Martin Rojas Perez v. Unellez), it stated the
following:

“The matter of the revocation powers of the Public Administration, its
limitations and scope, has been studied abundantly by both domestic and
international doctrine, and has been analyzed several times in the jurisdiction of
this Supreme Tribunal. Both recognize, as a general principle the extinction of
administrative acts, that the Administration has the ability to deprive

76See in general, Allan R. Brewer-Carias, “Comentarios sobre la revocacion de los actos
administrativos,” in Revista de Derecho Publico, N° 4, Editorial Juridica Venezolana, Caracas
1980, pp. 27-30.

77See Revista de Derecho Publico, N° 19, Editorial Juridica Venezolana, Caracas 1984, pp.
130-132. See also Allan R. Brewer-Carias and Luis Ortiz-Alvarez, Las Grandes Decisiones de la
Jurisprudencia Contencioso Administrativa (1961-1996), Editorial Juridica Venezolana, Caracas
1994, pp. 610-616; Caterina Balasso Tejera, Jurisprudencia sobre los Actos Administrativos
(1980-1993), loc. cit., p. 853 {f.
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administrative acts of their validity, either by its own initiative or by individual
request of an interested party, and they point out, as the cause of such ability,
reasons of legality when the act is affected by a vice that prevents it from been
valid and lawful, and reasons of opportunity in the case of regulatory acts, since
it is logical and convenient that the Administration is entitled to accommodate
its actions to the changes and mutations of reality, taking in a given moment,
those measures that it deems more appropriate for the general interest.””8

In 2000, the Political and Administrative Chamber of the Supreme Tribunal also
said about this subject the following:

“Among the more important manifestations of the self-review power of the
Administration lies, precisely, in the revoking power, that is nothing more than
the ability to review and correct its administrative actions and, as a way of
consequence, the ability to extinguish its own acts by way of administrative
action.

This power is regulated, in first place, in Article 82 of the Organic Law on
Administrative Procedures, in the sense that administrative acts can be revoked
at any time, in whole or in part, either by the same authority who adopted them
or its hierarchal superior, if and when they do not create individual rights or
legitimate, personal and direct interests, for a given person. In the latter cases
the Law sanctioned with absolute nullity those acts resolving situations
previously decided in a definitive way creating individual rights, unless
expressly authorized by law.

However, if such express authorization does not exist, the general principle
is that if an act creating individual rights is revoked, the revoking act is
absolutely null and void; which implies the possibility of the Administration of
recognizing —and of the individuals to request— at any point in time, for it to
formally declare such nullity.”

More recently, in its decision of December 4, 2002, the Political-Administrative
Chamber of the Supreme Tribunal of Justice provided that:

“...the power of self-tutelage as a means to protect public interest and the
principle of legality that governs administrative activity, includes both the
possibility to review the factual and legal foundations of the administrative acts
through a petition for administrative recourse, as well as ex officio at the
initiative of the Administration itself.

78See Revista de Derecho Piiblico, N° 23, Editorial Juridica Venezolana, Caracas, pp. 143-
148. See also Allan R. Brewer-Carias and Luis Ortiz-Alvarez, Las Grandes Decisiones de la
Jurisprudencia Contencioso Administrativa, Editorial Juridica Venezolana, Caracas 1996, pp. 617-
619; Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial Kiss), available at
http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.

79 See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/deci-siones/spa/Mayo/01033-110500-13168.htm.
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This last possibility is provided in Chapter I of Title IV of the Organic Law
of Administrative Procedures, ‘Ex Officio Review,” which establishes the form
and the scope of the power of the Administration for the ex officio review of its
acts.

Thus, pursuant to the law, the power to conduct ex officio reviews in turn
includes several specific powers, recognized both by doctrine as well as by the
country’s jurisprudence, to wit: the power to validate, the power to rectify, the
power to revoke and the power to annul, as provided in Articles 81 to 84 of the
Organic Administrative Procedures Act — each of them with special
requirements and different scopes.

The purpose of the first two is to preserve administrative acts that are
affected by slight irregularities that do not make them subject to absolute nullity,
and that can be cured, allowing the administrative act to stand and with it the
completion of the public purpose for which it was issued as an act of this nature.

The purpose of the last two, which deal with the declaration of either the
relative or absolute nullity of the act, with no need for the assistance of the
courts, is to protect the principle of legality that governs all administrative
activities.

Now then, these two powers, to revoke and to annul, are differentiated by the
conditions for their application. The power to revoke is used in some cases for
reason of merit or opportunity when required by the public interest, as well as in
cases of acts that are affected by relative nullity, if they have not created
subjective rights or personal, legitimate and direct interests for an individual;
while the power to annul does not distinguish between acts that create rights and
those that do not grant a personal right or interest, inasmuch as these apply only
in cases of acts that are subject to absolute nullity.

This being the case, the Administration, when reviewing an act that
generated rights or interests for any individual, must analyze and determine the
irregularity with the greatest care possible, because any declaration annulling an
act that is not subject to absolute nullity would be tantamount to sacrificing the
stability of the legal situation created or recognized by the act, and therefore the
principle of legal security —essential and necessary for any legal order— in
exchange for a flaw that does not represent a major problem.

As such, the stability of administrative acts and the principle of legal security
that are part of the legal order, could be waived only in the face of grave threat
to another principle that is not less important, the principle of legality, which
would be affected by the permanence of a seriously flawed act” (underlining and
bold print added).®’

In yet another more recent decision, N° 72 dated January 22, 2009, the same
Chamber of the Supreme Tribunal has ratified such principles, stating what follows:

80 See Decision N° 01388 of the Political-Administrative Chamber of the Supreme Tribunal
of Justice of December 4, 2002 (Case of Ivan Dario Badell v. Fiscal General de la Republica),
available at http://www.tsj.gov.ve/decisiones/spa/Diciembre/01388-041202-0516.htm.
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“Like this Chamber has stated in judgment N° 01033 dated May 11, 2000,
among the more important manifestations of the self-review power of the
Administration lies, precisely, in the revoking power, that is nothing more than
the ability to review and correct its administrative actions and, as a way of
consequence, the ability to extinguish its own administrative acts at
administrative level.

This power is regulated, in first place, in article 82 of Organic Law on
Administrative Procedures, in the sense that administrative acts can be revoked
at any time, in whole or in part, either by the same authority who adopted them
or its hierarchal superior, if and when they do not create individual rights or
legitimate, personal and direct interests, for a given person. In the latter cases
the Law absolutely prohibited the possibility for the Administration to revoke
such acts creating individual rights, unless expressly authorized by law. For such
reason article 19, 2 of Organic Law on Administrative Procedures sanctioned
with absolute nullity those acts deciding situations previously resolved as final
and that have created individual rights in favor of individuals.

On the other hand, the power to revoke is provided for by article 83 ejusdem,
which authorizes the Administration, at any given time and either by its own
initiative or through individual petition, to recognize absolute nullity of acts
previously issued. The Law provides that those acts creating individual rights
cannot be revoked, but an act that is affected be vices of absolute nullity —at an
administrative level— is not susceptible of creating rights.

Notwithstanding, although article 83 of Organic Law on Administrative
Procedures provides for the possibility to review previously issued
administrative acts at any given time, either by its own initiative or through
individual petition, such review power must be exercised if and when some of
the vices resulting in absolute nullity provided for by article 19 of Organic Law
on Administrative Procedures, occurs.” 8!

The scope of the power of self-tutelage varies, as it has been already said,
principally pursuant to two criteria: the first, related to the intensity or seriousness of
the illegality and the second, related to the content of the act, and in particular
whether it has created individual rights. Consequently, like it results from the
judgment cited above, regarding the different situations where the administrative
power of self-tutelage may be exercised, this is allowed for reasons of merit as well
as legality, and in this last case the difference between flaws that would cause
absolute nullity and those that would cause relative nullity must be established, as
well as whether or not there are any vested rights as proclaimed by or deriving from
the administrative act.

81 See Decision N° 72 by the same Political-Administrative Chamber of the Supreme
Tribunal of Justice of January 22, 2009 (Case of Aldo Ferro Garcia), available at
http://www.tsj.gov.ve/deci-siones/spa/Enero/00072-22109-2009-1995-11643 .html.
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5. Principles related to Public Administration revocation powers
regarding administrative acts

A. The revocation of administrative acts due to reasons of merit

Article 82 of the Organic Law on Administrative Procedures provides for a broad
power of the Administration to revoke administrative acts, both for merit reasons
and legality, at any point in time, as long as they have not created individual rights.
Conversely, when an administrative act creates individual rights, the same the
Organic Law on Administrative Procedures is categorical in prohibiting their
revocation. Such administrative acts cannot be revoked by the Administration for
reasons of merit.

It has so been held by the Political and Administrative Chamber of the Supreme
Tribunal of Justice in its Decision N° 01033 dated May 11, 2000, when it stated:

“The Administration’s power to revoke is limited to acts that do not create or
declare rights in favor of individuals: as acts that do create or declare rights,
once final, cannot be revoked for reasons of merit to the detriment of those in
favor of which were granted by the Administration.”%?

The same Chamber of the Supreme Tribunal of Justice, in its judgment N° 01388
dated Dec. 4, 2002, has held:

“[TThe powers to revoke is used in some cases for reasons of merit or
opportunity when it is required for reasons of public interest, and also in cases of
acts which are subject to relative nullity, if they have not created subjective
rights or personal, legitimate and direct interests for an individual.” 83

In my comments on the Organic Law on Administrative Procedures published
shortly after its enactment in 1992, I stated that:

“If the act does not create rights in favor of individuals, it is essentially
revocable; the Administration can revoke it at any time, for any reason, as
established in Article 82 of the Law (of Administrative Procedures). However, if
it is a permanent act that creates legitimate interests and rights in favor of
individuals, the act cannot be revoked by the Administration, pursuant to Article
19.2 of the Law. Still, this principle has some mitigation [in the sense that]: The
Administration cannot revoke it for reasons of opportunity and convenience, i.e.,
for reasons of merit, at any time....”%*

On his part, Eloy Lares Martinez on the same subject held that:

“Individual administrative acts that grant rights and which are judicially
regular are intangible, except under express provisions of the Law. Therefore, in

82See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/deci-siones/spa/Mayo/01033-110500-13168.htm.

83 See Decision N° 01388 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of December 4, 2002 (Case of Ivan Dario Badell v. Fiscal General de la Republica),
available at http://www.tsj.gov.ve/decisiones/spa/Diciembre/01388-041202-0516.htm.

84See Allan R. Brewer Carias, El Derecho Administrativo y la Ley Orgadnica de
Procedimientos Administrativos, Editorial Juridica Venezolana, Caracas 1997, p. 223.
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the case of a regular administrative act which creates or gives rights to certain
parties, the Administration has no discretionary power to revoke it for reasons of
merit, or opportunity, unless that power is expressly granted to it in the text of
the law, in which case it can be exercised only subject to the procedural norms
and forms provided in the legal text.”®

The fundamental doctrine on the revocation of administrative acts and its limits
can be found in the judgment of the Political and Administrative Chamber entered
on May 14, 1985, (Case of Freddy Martin Rojas Pérez v. UNELLEZ) where, after
interpreting the provisions of the Organic Law on Administrative Procedures, set the
following principles:

1. It recognizes, as a general principle, the power of self-tutelage of the
Public Administration, according to which the bodies comprising the
Administration can revoke acts that they previously produced (Article 82).

2. It specifies that such revocation, ex officio or upon petition, is allowable
at any time when its acts are affected by absolute nullity (Article 83).

3. It clearly and categorically states the flaws, in detail, which could cause
the absolute nullity of the administrative act (Article 19).

4. It determines that, outside of the specific flaws indicated for absolutely
nullity, all other irregularities which may be present in the administrative act
affect only its relative nullity (Article 20).

5. It establishes that acts affected by causes for relative nullity can also be
revoked at any time by the Administration (Article 82).

6. It exempts from the possibility of revocation, administrative acts that are
subject to relative nullity from which individual rights or legitimate, personal
and direct interests arise (Article 82).

7. It clarifies that administrative acts that are affected by vices of relative
nullity —namely, that can be annulled—if they create rights in favor of individuals
and are final (as the periods of time allowed for executive action or
jurisdictional appeal have lapsed), cannot be revoked by the Administration and
if they are indeed revoked, then the act of revocation is affected of absolute
nullity (Articles 11, 19.2 and 82).78¢

B.  Principles regarding compensation in cases of revocation of
non-revocable administrative acts

The consequence of the aforementioned principles is that if the Public
Administration, for reasons of public order or interest, notwithstanding the

85See Eloy Lares Martinez, Manual de Derecho Administrativo, Universidad Central de
Venezuela, Caracas 1983, p. 216.

86See Gaceta Forense, N° 128, Vol. I, Caracas 1985, pp. 299-318. See also Allan R. Brewer-
Carias and Luis Ortiz-Alvarez, Las Grandes Decisiones de la Jurisprudencia Contencioso
Administrativa, Editorial Juridica Venezolana, Caracas 1996, pp. 617-619; See Decision N° 01033
of the Political-Administrative Chamber of the Supreme Tribunal of Justice of May 11, 2000
(Case of Aldo Ferro Garcia v. la marca comercial KISS), available at http://www.tsj.gov.ve/
decisiones/spa/Mayo/01033-110500-13168.htm.
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prohibition to do so, revokes administrative acts creating individual rights, against
res judicata, that would be the same as to expropriate the rights created by the act
and would give rise to the obligation to pay just compensation for the damages
caused to the interested individuals.

Therefore, even though the regulation in the Organic Law on Administrative
Procedures is extreme, in the sense that it establishes an absolute prohibition against
revoking those acts that create individual rights, punishing such revocation with
absolute nullity, if the Administration nevertheless revokes for reasons of public
order or public interest, it would have to pay compensation and damages caused by
the revocation. Moreover, this is the general trend in Latin American legislation,
where revocation of administrative acts creating individual rights is admitted as an
exception, when accompanied by compensatory payment. It is so provided, for
instance, in the Administrative Procedure Acts of Argentina, (Art. 18), Peru (Art.
205) and Costa Rica (Art. 155), the latter going even further stating that if the
revocation act does not recognize and calculate the total amount to be paid, then it
would be absolutely null and void (Art. 155.1). In Honduras, the Administrative
Procedure Act expressly provides that revocation of an administrative act only
results in payment of compensation when it is so provided by law (Art. 123).%7

In Venezuela, also, according to the general principle of absolute nullity affecting
the administrative acts revoking others that had created or declared individual rights
(Art. 19.2 of the Organic Law on Administrative Procedures), the only way in which
such nullity would not occur would be if the former encompassed compensation for
the extinction of the right and, evidently, with the proper reasoning related to public
interest.

Thus, even when acts create individual rights they can be revoked by the
Administration upon payment of compensation, because the Administration’s power
to make public interest prevail over private interest cannot be stopped. Likewise, the
Administration can expropriate any kind of goods or rights if public interest so
dictates, this can also by applied by analogy in these cases. The purpose of the legal
provisions in Venezuela is to protect private individuals against arbitrary behavior of
the Administration in revoking without proper motivation its acts, but this cannot be
interpreted in the sense as to impair the Administration’s power to revoke
administrative acts even if they have created individual rights, substituting the
individual right created by the revoked acts, by the right to be compensated for the
lost suffered with the revocation.

Spanish doctrine (Garcia de Enterria and Fernandez) holds the same criteria
regarding the revocation of acts that create individual rights for mere considerations
of merit, stating as follows:

“An act declaring individual rights in favor of an administered party that
shows no flaws in its issuing, cannot be revoked ex officio by the
Administration, under the pretext that the act has at a given time become
untimely or inconvenient.”®

87See Allan R. Brewer-Carias, Principios del Procedimiento Administrativo en América
Latina, Universidad del Rosario, Bogota 2003, pp. XXXVII-XLII.

88See Eduardo Garcia de Enterria and Tomas-Ramon Fernandez, Curso de Derecho
Administrativo, Vol. 1, 6th Ed., Editorial Civitas, Madrid 1993, p. 637.
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However, authors cited above hold that such principle might be too rigid, and
therefore propose:

“a balanced solution that would guarantee both the public interest as well as
that of individuals would be to allow revocation simply for reasons of timeliness
or convenience, conditioned nonetheless on the recognition and payment of
adequate compensation caused by the loss of the rights bestowed by the act
revoked.”®

Nevertheless, they point out that to be viable such solution requires a provision
allowing revocation for merit reasons, which in any event shall recognize the rights
of the affected individuals to receive compensation, pursuant to the principle of
administrative responsibility for individual sacrifice or the loss of equality in the
presence of public burdens.”

In conclusion, only administrative acts of general effects and individual
administrative acts that do not create or declare subjective rights in favor of an
individual are revocable for reasons of merit or convenience. Exceptionally, the
Administration can revoke administrative acts that create rights, for reasons of merit
or timeliness, only when expressly authorized by a provision of law, in which case
the individual with the right shall be paid the corresponding compensation.

This has been expressly admitted by the Political-Administrative Chamber of the
Supreme Tribunal of Justice in its pronouncement dated May 11, 2005, where it held
that:

“...the power to declare nullity is provided by Article 83 ejusdem, when
authorizing the Administration, at any time, ex officio or upon petition, to
recognize the absolute nullity of acts dictated by it. The Law provides for the
irrevocability of administrative acts creating individual rights in favor of
individuals, but an act which is absolutely null —in administrative level- cannot
create rights.

The fundamental consequence of this principle is that the revocation or
suspension of effects of an administrative act creating or declaring individual
rights in a way not authorized by the legal order, gives such individuals the right
to be compensated for harm and damages caused by the revocation or
suspension of the effects of the act.”!

C. Principles on the revocation of administrative acts due to
reasons of illegality

When an administrative act infringes the legal order but does not create individual
rights, then it can be revoked at any time, regardless of the seriousness of the flaw
that affects its validity. On the contrary, as stated above, administrative acts that are
final and generate subjective rights or legitimate interests, can be revoked only if the

891dem p. 637.
901dem.

91See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.
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illegality that affects them also makes it subject to absolute nullity.”> And if the
irregularity incurred by the Administration is a cause only for annulment (relative
nullity) of the act, then when it becomes final, revocation cannot take place, because
it would harm the rights of the individuals.

Thus, administrative acts that are final and create individual rights can only be
revoked if they are flawed by a cause of absolute nullity, upon compliance with the
formalities of due process. As for the rest, the general principles of self-tutelage
pursuant to the Articles 81 to 83 of the Organic Law on Administrative Procedures
that regulate the power of the Administration to review, amend and revoke its acts,
apply:

First, administrative acts that do not create individual rights can be revoked at any
time, in whole or in part, by the same authority issuing them or by the respective
superior authority (Article 82). It is irrelevant whether the act is affected by any
ground for relative or absolute nullity, and the Public Administration can exercise its
power of self-tutelage to correct, validate or revoke it, because there is no direct
effect on any individual rights or interests.

Second, as for acts that create individual rights, the power of self-tutelage is
restricted, precisely to protect those subjective rights or legitimate interests already
created; in those cases, the Public Administration would be able to revoke only
administrative acts that are subject to absolute nullity (Article 83).

The Political-Administrative Chamber of the Supreme Tribunal of Justice has
discussed the matter in judgment dated May 11, 2000, stating:

“Although Article 83 of the Organic Law on Administrative Procedures
provides the possibility to review any time by petition or its own initiative,
administrative acts, such power must be exercised if and only if some of the
flaws of absolute nullity pursuant to Article 19 of the Organic Law on
Administrative Procedures are detected.” %3

And such Political-Administrative Chamber further concluded, in the same
judgment that:

“... in the first place, the stability of administrative acts is always traduced in
a finalist essence to the legal framework, both for the validity of the act and
legal safety of the individuals, and in the second place, the Administration can
and must, at any time, declare null and void such acts that are contrary to law
when affected by absolutely nullity; without prejudice that it may also do so
with such acts that are relatively null but did not create individual rights.”**

92 See, in general, on the nullity of administrative acts, Allan R. Brewer-Carias, “Comentarios
sobre las nulidades de los actos administrativos,” in Revista de Derecho Piiblico, N° 1, Caracas
1980, pp. 45-50. The jurisprudence on the matter can be consulted in Allan R. Brewer-Carias,
Jurisprudencia de la Corte Suprema de Justicia 1930-1974 y Estudios de Derecho Administrativo,
Vol. IIl, Caracas 1976, p. 348 ff.; Caterina Balasso Tejera, Jurisprudencia sobre los Actos
Administrativos, Caracas 2003, pp. 796-800.

93 See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial
KISS), available at http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.

94 Idem.
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D. The absolute nullity vices of administrative acts

It results from the aforementioned that the distinction among flaws of absolute or
relative nullity is essential to understanding the limitations of the Administration’s
self-review powers. Like the Political-Administrative Chamber of the former
Supreme Court of Justice use to point out (in the leading and already cited
pronouncement dated July 26, 1984 (Case: Despacho Los Teques):

“Long before the Organic Law on Administrative Procedures was
sanctioned, the precedents of this Court had taken on the doctrinal thesis that
distinguishes the cases of absolute or radical nullity from the cases of relative
nullity or annulment, in relation to those situations of unlawfulness of
administrative acts. In that sense we can mention a judgment of the former
Federal and Cassation Court, in Federal Chamber, dated Dec-11-1935, in which
the tribunal clearly assumed such distinction and ... indicated that °...radical
nullity or the inexistence of an act does not disappear with time, nor by any act
of confirming, ratifying or willful completion, since inexistence amounts to
nothing, not being, and over that there is no human possibility to create
anything....” (omissis)

This jurisprudential situation was reflected in the administrative law
doctrine. Thus, we find that two qualified Venezuelan scholars of this discipline,
as are Eloy Lares Martinez and Allan Brewer Carias, revealed with amplitude
the difference among both situations and their legal consequences, in their
works published prior to the passing of the cited Organic Law.””

Now, in Venezuela, the principle is that absolute nullity of administrative acts
only occurs in the events expressly listed by Article 19 of the Organic Law on
Administrative Procedures. In all other situations the acts are only considered
subject to annulment (Article 20). Those flaws of absolute nullity are described as
the more serious consequences of flawed administrative acts, and prevent these acts
from having any effects of any kind, as the act, deemed absolutely null, cannot be
understood as ever issued. Consequently, doctrine speaks in these situations about
flaws of public order, and sometimes qualifies administrative acts that absolutely
null and void as non-existent.

In any event, since administrative acts that are absolutely null and void cannot
validly create individual rights, Article 83 of the Organic Law on Administrative
Procedures provides that “[t]he Administration can, at any time, ex officio or upon
petition, recognize the absolute nullity of the acts issued by her.” Therefore,
administrative acts affected by a flaw of absolute nullity can be revoked at any
time, even when their purpose was to create rights within the legal sphere of an
individual, since such right is not considered to be validly acquired as it arises
from an administrative act that is affected by one of the serious flaws for absolute
nullity.

95See Revista de Derecho Publico, N° 19, Editorial Juridica Venezolana, Caracas 1984, pp.
130-132. See also Allan R. Brewer-Carias and Luis Ortiz-Alvarez, Las Grandes Decisiones de la
Jurisprudencia Contencioso Administrativa (1961-1996), Editorial Juridica Venezolana, Caracas
1994, pp. 610-616; Caterina Balasso Tejera, Jurisprudencia sobre los Actos Administrativos
(1980-1993), loc. cit., p. 853 ff.
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E. Absolute nullity cases in the Organic Law on Administrative Procedures

Following the trend of other Latin American administrative procure laws,”®
Venezuela’s the Organic Law on Administrative Procedures also assumed the
system of numerus clausus listing the set of circumstances under which
administrative acts are to be considered absolutely null and void. Article 19 of the
Law provides that “Acts by the Administration are absolutely null” in the following
situations:

1. When it is so expressly determined by a constitutional or legal provision;

2. When they resolve a situation previously decided as final that created
individual rights, except as expressly authorized by law.

3. When implementation of its content is illegal or impossible; and

4. When the authorities issuing the act were manifestly incompetent, or when
acting in the complete and absolute absence of established legal procedure.

Pursuant to such provision, then, absolute nullity accrues only in the
circumstances listed, namely: In the first place, an act would be flawed with
absolute nullity when it so expressly provided by a constitutional or legal provision
(Article 19.1). As such, in the first situation listed, either the Constitution or a
Statute must expressly and specifically provide that the consequence of the violation
of a given provision is absolute nullity, as it happens for example, when acts violate
constitutional rights and guarantees or when acts are dictated by a party usurping
public authority or functions. In such situations, Articles 25 and 138 of the
Constitution expressly provide that acts that violate or infringe constitutional rights
or guarantees or that are dictated usurping public authority or functions, or issued as
a result of the direct or indirect threat of force, are all null and void. This nullity
prescribed in constitutional provisions is doubtless an absolute nullity, and the acts
so affected are therefore without legal effect. Special laws, on the other hand, have
similar provisions whereby they prescribe that certain acts contrary to them are null
and void. This is the case, for instance, of the Organic Law on Land Use Planning,
when providing that “authorizations for land use given in violation of the plans are
null” (Article 66). The nullity established in these cases would also be an absolute
nullity.

In the second place, another situation of absolute nullity, pursuant to Article 19.2
of the Organic Law on Administrative Procedures, is when a given administrative
act violates administrative res judicata. As the provision states: “if and when they
resolve a previous case that was decided as final and that created individual rights,
unless expressly authorized by Law. As such, the act revoking a previous final
administrative act that created or declared individual rights is absolutely null, except
when that revocation is expressly authorized by law.

The third situation of absolute nullity provided for by Article 19.3 of the Law, is a
flaw in the content, when completion or implementation of the content of a given
administrative act is impossible or illegal.

96See Allan R. Brewer-Carias, Principios del Procedimiento Administrativo en América
Latina, Ed. Lexis, Bogota 2003, pp. 246-251.
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And in the fourth place, Article 19.4 provides for the flaw of manifest
incompetence, with respect to which the former Supreme Court of Justice, in a
pronouncement issued on October 19, 1989, stated that it encompassed three
situations, namely, “the so-called usurpation of authority, usurpation of public
functions, and exceeding one’s powers,”’ stating the following criteria:

“Usurpation of authority occurs when a resolution is dictated by somebody
who has not been invested with absolutely any powers of public office. This
flaw is sanctioned by absolute nullity of the resolution, pursuant to Article 119
of the National Constitution.

Usurpation of public functions includes the situation when a determined
administrative body with public powers exercises public powers that are
attributed to a different Branch of the Government.

Finally exceeding one’s authority basically consists of the performance by an
administrative authority of an action for which it has no express legal
jurisdiction.

All resolutions dictated by an incompetent authority are flawed. However,
the flaw of incompetence attached thereto does not necessarily cause the
absolute nullity of the resolution, as pursuant to the terms of Ordinal N° 4 of
Article 19, the incompetence must be manifest. Therefore, if the incompetence
is ‘manifest,” namely notorious and obvious, so that without an excessive
interpretative effort it is possible to realize that another entity is the one
authorized to issue it, or when it can be determined that the entity issuing the
resolution was not authorized to do so, then that resolution would be absolutely
null (Ordinal N° 4, Article 19 of the Organic Administrative Procedures Act). If
the incompetence is not manifest, then it would be subject to relative nullity
(Article 20, ejusdem).

In summary, it can be said that usurpation of authority determines the
absolute nullity of the resolution, pursuant to the terms of Article 119 of the
National Constitution; however, usurpation of public functions and exceeding
one’s powers do not always cause absolute nullity of the issued act, since that
will degsend on the notoriety or obviousness of the impersonation of the
action.”®.

In the fifth place, we have the flaw of complete and absolute absence of the legally
prescribed procedure (Art. 19.4 of the same the Organic Law on Administrative
Procedures).

Only these five circumstances cited lead to absolute nullity and no other flaw of
administrative acts can result in absolute nullity, and therefore, to the possibility of

97See Allan R. Brewer-Carias, “Consideraciones sobre la ilegalidad de los actos
administrativos en el derecho venezolano,” in Revista de Administracion Publica, Instituto de
Estudios Politicos, N° 43, Madrid 1964, pp. 427-456, and in Revista del Colegio de Abogados del
Distrito Federal, N° 127-128, Caracas January-December 1964, pp. 19-61.

98See Decision of the Political-Administrative Chamber of October 19, 1989, in Revista de
Derecho Publico, N° 40, Caracas 1989, pp. 85-86, and in Caterina Balasso Tejera, Jurisprudencia
sobre Actos Administrativos, op cit., p. 656.
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the act so flawed in being revoked. As the Political and Administrative Chamber of
the Supreme Tribunal has stated:

“The revocation powers of the administration are limited to those acts that do
not create or declare rights in favor of individuals, since when the acts are final
and create or declare individual rights, they cannot be revoked by the
administration to their prejudice for reasons of merit or illegality and,
exceptionally the Administration can declare their nullity but only for reasons of
illegality, which is, if the act is flawed by absolute nullity, regardless if the
individual benefited by it (by mistake) believes his rights have been
infringed.””

F. The absolute nullity vice of administrative acts due to violation of
administrative res judicata principle

As noted, before, pursuant to Article 19.2 of the Organic Law on Administrative
Procedures, an administrative act is null and void when it violates administrative res
Jjudicata, namely, “when it resolves on a case previously decided as final that created
individual rights, unless otherwise expressly authorized by law.”

Therefore, the administrative act that revokes a previous final act that created or
declared rights in favor of individual parties is absolutely null and void. As the
Supreme Court of Justice has recognized when referring to the power of
administrative self-tutelage, although this is regulated by Article 82 of the Organic
Law on Administrative Procedures in the sense that administrative acts can be
revoked at any time, in whole or in part, either by the same authority that issued the
act or its superior, if and only if it does not create subjective rights or legitimate
personal and direct interests for an individual, such Law:

“... prohibited, in absolute terms, the possibility for the Administration to
revoke administrative acts that created rights in favor of individuals, unless
expressly authorized otherwise by law. For this reason, ordinal 2 of Article 19 of
the cited Law [OLAP] punished as absolutely null those acts that resolved
situations that had previously been decided as final, and that created rights in
favor of individuals, unless otherwise expressly authorized by Law.

Now, if there is no such express authorization, then the governing principle
will be the general principle that if an act creating subjective rights for an
individual is revoked, that act of revocation will be flawed by absolute nullity,
which would imply the possibility of the Administration recognizing, and of the
interested parties requesting, at any time, that the act be declared as null.”!?

99See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.

100 See Decision N° 01033 of the Political-Administrative Chamber of the Supreme Tribunal
of Justice of May 11, 2000 (Case of Aldo Ferro Garcia v. la marca comercial KISS), available at
http://www.tsj.gov.ve/decisiones/spa/Mayo/01033-110500-13168.htm.
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G. The revocation of administrative acts due to non-compliance of obligations
regarding their execution

Pursuant to the provisions of the Law, the power to revoke can be exercised by the
Public Administration as a mechanism to impose sanctions when there is a failure by
the party benefitting from the act, to comply with the obligations deriving from it.

This is particularly relevant in cases where there are administrative acts whose
execution involves obligations to do or to give, on the part of the individual person
or entity to which the act is directed. Those duties must be expressly set in the
administrative act at hand, or in the statute or regulation that governs the issuance of
the act. In any event, the precedents of the contentious administrative courts have
recognized the validity of revocation of administrative acts for failure to comply
with an obligation deriving from said acts, if and when all formalities of due process
have been met. The Political-Administrative Chamber of the Supreme Court referred
to this in its ruling dated July 13, 2005, stating:

““...the criteria of this Chamber, according to which the right to defense must
be granted to the holder of a public service concession, through the initiation of
an administrative proceeding, when there is an attempt to revoke that concession
for reasons of serious breach or failure; notwithstanding, this decision also
shows that the collective interest that causes this type of contracting is
preeminent over the individual interest of the Administration’s co-contractor.”!%!

In these cases where the revoking act is issued as a penalty for the failure to
comply with some duties, the need for a previous administrative procedure is
equally a required condition for the validity of the revoking act. Failure to comply is
a factual situation that must be presumably alleged as the fault of the individual,
who has to be granted throughout the procedure his right to be heard and to be
presumed innocent, with all the guarantees secured by Article 49 of the Constitution,
allowing him to defend himself as he deems appropriate to protect his rights and
interests.

In the cases, for instance, provided in Article 98 of the Mining Law referring to
the powers of the Administration to declare the termination (caducidad) of mining
concessions, although not being a classical revocation of administrative acts due to
the bilateral character of concessions, being analogous in its effect to the revocation
of administrative acts due to non-compliance of obligations regarding their
execution, it is also necessary, as aforementioned, to guarantee the due process
rights of the concessionaire by means of an administrative procedure, and to assure
the strict application by the Administration all the principles governing
administrative actions.

6. The revocation of administrative acts and due process principles on
administrative procedure

In any event, when there are indeed reasons to believe that an individual
administrative act could be revoked by the Public Administration though the
exercise of its powers, it must initiate and follow due course of an administrative

101 See Decision N° 4911 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of July 13, 2005 (Case of Juan Serva Cammarano), available at http://www.tsj.gov.ve/
decisiones/spa/Julio/04911-130705-2000-1115.htm.
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procedure, where those benefitting from the administrative act whose validity is
questioned and revocation proposed, can fully exercise his right to be heard and to a
defense.

Administrative acts that revoke a previously issued administrative act even if the
Administration considers it as null and void, is a decision that affects the subjective
rights and interests of those that benefited from such administrative act, and
therefore prior to such revocation an administrative proceeding must be followed in
order to guarantee the right to a defense of such interested parties.

The jurisprudence in this matter has been uniform in demanding that cases
regarding the revocation of administrative acts due to illegality must always have a
previous administrative proceeding whereby the right of the interested parties to
defend themselves is preserved. Only in cases of revocation of administrative acts
and, in particular, mining concessions, due strictly to reasons of merit, i.e., for
reasons of general interest, in which the interested party has the right to receive
compensation, an administrative proceeding has been considered not to be
mandatory due to the discretionary powers of the Administration in these matters.
As such, for example, in cases of anticipated termination of concessions pursuant to
Article 46(d) of the Organic Law on the Promotion of Private Investment through
Concessions, since what has to be established is “...the early extinction of the
concession by the Public Administration, for reasons of public interest...,” the
Political-Administrative Chamber in decision N° 1.447 of August 8, 2007 has stated
that this “is and must be the result of an administrative act, duly founded (as
expressly required by Article 53 of the abovementioned Organic Law on the
Promotion of Private Investment through Concessions).” Therefore, their control
corresponds exclusively to the contentious administrative jurisdiction, adding that:

“...in cases such as these where self-tutelage rules apply, in principle there is
no obligation to open an administrative proceeding (to guarantee the rights of
the individual involved) (sic). Given the degree of discretion allowed in this type
of administrative decision (act) which must be sufficiently founded on fair
appraisal and balance that the Administration must make between a ‘primary
interest” (represented by the general interest) and some ‘secondary interests’
(represented by public or private interests), that sometimes must be set aside for
reasons of convenience, in favor of the primary interest. That is, the question of
discretion basically imposes the value to be given to the public interest facing
other interests (heterogeneous), which are also protected by the legal order. This
mechanism in itself constitutes the guarantee offered by the Administration to its
citizens in these cases, and it is for this reason that in the absence of a previous
administrative proceeding, these acts are controlled and the rights of the
individuals involved guaranteed by the courts. It is precisely this control of the
contentious administrative jurisdiction and the due proportionality and
conformity to the public interest that the Administration must respect, that
guarantees for the citizens, the limit and equilibrium that the Constitution
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establishes regarding the exercise of Public Power and that of rights and
guarantees of individuals.”!??

The same criteria have been held by the Political-Administrative Chamber in all
administrative decisions regarding mining concessions, when it has applied the
principle of discretion, for example, to consider that they have expired (caducado),
indicating that this occurs when the decision is adopted:

“...based on a fair appraisal and balance between a primary interest —general
interest— and a secondary interest —public or private—, which in some cases and
for reasons of convenience must be set aside in favor of that primary interest.
Therefore, the Chamber notes that in cases such as the one at hand, the
Administration is not required to open an administrative proceeding for
purposes of declaring the expiration of mining concessions due to the principle
of discretion governing its actions, that must always be directed towards
satisfying the general interest in achieving the common good as the first and
overriding purpose of the social state of law and justice, provided in Article 2 of
the Constitution.”!%3

In any event and except in those cases of revocation founded on reasons of merit,
where the right of the act’s beneficiary is guaranteed through his right to
compensation,'® or in cases where the law grants a discretionary power to the
Administration to make a decision, all other cases for revocation of an
administrative act must be the result of a corresponding administrative proceeding,
which implies that if this is not done, the act of revocation would be flawed for
absolute nullity under the terms of Article 19.4 of the Organic Law on
Administrative Procedures.

As the contentious administrative jurisprudence has affirmed even prior to the
1999 Constitution, due process, as described above,!% constitutes an inviolable right
in all degrees and stages of the proceeding, regardless of its nature, and expressly
with regard to administrative proceedings.

102 See Decision N° 1447 of the Political-Administrative Chamber of the Supreme Tribunal of
August 8, 2007, available at http://www.tsj.gov.ve/decisiones/spa/Agosto/01447-8807-2007-2004-
0779.html.

103 See Decision N° 847 of the Political-Administrative Chamber of the Supreme Tribunal of
Justice of July 17, 2008 (Case of Minas San Miguel C.A.), available at http://www.tsj.gov.ve/deci-
siones/spa/Julio/00847-17708-2008-2005-5529.html. The same criteria was applied in Decision N°
395 of the same Chamber of the Supreme Tribunal of Justice of March 25, 2009 (Case of Union
Consolidada San Antonio), available at http://www.tsj.gov.ve/deci-siones/spa/Marzo/00395-
25309-2009-2005-5526.html.

104 Article 53 of the Organic Private Investment Promotion Act under the Plan of Concessions
(Official Gazette N° 5.394 of October 25, 1999), by consecrating the power of the Administration
to cancel the concession early for reasons of public interest, recognizes the right of the concession
holder to receive comprehensive compensation.

105 See Decision N° 207 and 208 of the Political-Administrative Chamber of the Supreme
Court of Justice of October 8, 1996, and of the First Contentious Administrative Court of May 15,
1996, in Revista de Derecho Publico, N° 67-68, Editorial Juridica Venezolana, Caracas 1996, p.
171, and in Revista de Derecho Publico, N° 65-66, Editorial Juridica Venezolana, Caracas 1996, p.
156.



190 ALLAN R. BREWER-CARIAS

IV. GENERAL PRINCIPLES REGARDING ACCESS TO
ADMINISTRATIVE INFORMATION

On his first day in office (February 21, 2009), President Obama said, referring to
the Government, that “For a long time now, there has been too much secrecy in this
city,” expressing that on the contrary, “Transparency and rule of law will be the
touchstones of this presidency.” He then ordered that: “Starting today every agency
and department should know that this administration stands on the side not of those
who seek to withhold information, but those who seek to make it known.”'% For
such purposes that same day he issued two presidential Memoranda, one on the
“Freedom of Information Act,” and the other on “Transparency and Open
Government.”

Quoting Justice Louis Brandeis who referred to the “sunlight” as “the best of
disinfectants,” Obama ordered the Freedom of Information Act to be administered
with a clear presumption “in favor of disclosure”, in the sense that “in the face of
doubt, openness prevails,” so in general, “The Government should not keep
information confidential.” In the second Memorandum, the President affirmed that
his “Administration is committed to creating an unprecedented level of openness in
Government” considering that “openness will strengthen our democracy and
promote efficiency and effectiveness in Government,” adding that: “Government
should be transparent. Transparency promotes accountability and provides
information for citizens about what their Government is doing.”!?’

This whole concept of transparency in Government responds to the political idea
of the “the crystal house” image (la maison de verre), that after so many years of
opacity began to be developed, associated with the symbolism of the visible and
accessible, in contrast to what is closed, mysterious, inaccessible or inexplicable;
being transparency related to the sense of tranquility and serenity that results from
what can be dominated or rationalized, in contrast to the anguish and perturbation
caused by what is mysterious or unknown.'%

This concept of transparency has been one of the key elements that in the
evolution of Public Administration has helped the transformation of the traditional
Bureaucratic State into the current Democratic Administrative State of our times,
more devoted to citizens than to the King or to the bureaucracy. That Bureaucratic
State was the one characterized by Max Weber as an organization seeking “to
increase the professional knowledge superiority of public officials precisely by
means of secret and of the secrecy of their intentions.” That is why, he said,
bureaucratic governments, because of their tendency, are always “governments that
excludes publicity.”!%”

106 See speech at the swearing-in ceremony for Senior Officials of the Executive Office,
February 21, 2009. See the report of Sheryl Gay Stolberg “On First Day, Obama Quickly Sets a
New Tone”, The New York Times, February 22, 2009, p. Al.

107 January 21, 2009. Presidencial Memoranda, in www.whitehouse.gov.

108 Jaime Rodriguez-Arana, “La transparencia en la Administracion Publica,” in Revista
Vasca de Administracion Publica, N° 42, Ofiati 1995, p. 452.

109 Max Weber, Economia y Sociedad, Vol. 11, Fondo de Cultura Econémica, México 1969, p.
744.
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On the contrary, in the contemporary world, openness and transparency are the
rules, and that is why any governmental expression in this sense, as the one
announced last month must always be welcomed, even in a country like the U.S.,
with a long tradition in these matters. As we all know, the U.S. was one of the first
countries to approve legislation on transparency and access to public information in
1966, in the Freedom of Information Act. Before that year, since 1951 there existed
in Finland a statute on access to public information ,''° being the common trend of
both legislative acts, that their enactment was due to legislative initiative provoked
by legislative activism regarding the Executive to impose transparency policies, and
in both cases, the legislation was promoted by the opposition parties.!!! Now, after
more than forty years of application of such legislation, the same policy of
transparency is defined again in the U.S. but at the initiative of the same Executive;
a situation that contrast with the policy in Venezuela, where on the contrary, Public
Administration during the past years (1999-2010) has been covering itself with an
“iron roof.”!1?

In contrast, for instance, in Mexico, in 2002, a Federal Law on Transparency and
Access to Public Governmental Information''® was sanctioned at the initiative of
NGO’s (Oaxaca Group, for instance) and based on a Draft submitted to the
Congress by the Executive!'* (Fox Government), and most important, with the big
difference that in this case, the legislation was devoted to guaranty the enforcement
of a constitutional right incorporated in the Mexican Constitution in 1977 through an
amendment establishing the citizens’ right to information.

The Mexican Constitution, in effect, in contrast with the U. S. Constitution where
no fundamental right to have access to public information can be found, article 6
provides for the citizen’s right to information that the “the State shall guaranty”
(article 6). It was then based on this constitutional right and regarding public
information, although 15 years later, that the Federal Law was approved having
among its purposes to contribute to the democratization of Mexican Society and to

110 In 1766, a statute was passed in Sweden on the same subject of access to information.

111 Regarding the FIOA, its origin drives from the creation during the fifties of both Senate
and Representative Commissions in order to resolve the lack of effective access to information
according to the provisions of the 1946 Administrative Procedure Act whose provisions, although
being very important at the time, were described by Representative John E. Moss, as part of the
“bureaucratic theory” that allowed each public entity to decide the type of information considered
convenient to reach the public (See Pierre-Francois Divier, “Etats-Unis L’Administration
Transparente: L’accés des citoyens américains aux documents officiels,” in Revue du Droit Public
et de la Science Politique en France et a l’étranger, n° 1, Librairie Générale de Droit et de
Jurisprudence, Paris 1975, p. 64 ; Miguel Revenga Sanches, El imperio de la politica. Seguridad
nacional y secreto de Estado en el sistema constitucional norteamericano, Ariel, Madrid 1995, p.
153). FOIA was later reformed in 1974 and 1976 in order to make it more effective. In the same
years, after the Watergate and the Pentagon Papers scandals, two new statutes were sanctioned:
the Federal Privacy Act and the Federal Government in the Sunshine Act. See James Michael,
“Freedom of information in the United States,” in Public access to government-held information
(Norman Marsh Editor), Steven & Son LTD, London, 1987.

112 See for instante decision of the Constitutional Chamber of the Supreme Tribunal N° 745 of
July 15, 2010 (Case Asociacion Civil Espacio Publico), available at Véase en
http://www.tsj.gov.ve/decisio-nes/scon/Julio/745-15710-2010-09-1003.html.

113 Some articles of the Law were reformed in 2006.
114 By the Ministro de Gobernacion Santiago Creel, of the Fox Administration.
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guaranty the effective enforcement of the rule of law; to guaranty the right of
everybody to have access to information; to seek for the transparency of public
service through the diffusion of public information; to reinforce the possibility for
public accountability; and to protect personal data on public registries (article 6).

In addition, and in order to broaden the scope of its protection, the Federal Law
expressly provided that the right to have access to public information was to be
interpreted not only in conformity with the Constitution, but also with the provisions
of the Universal Declaration of Human Rights; the International Covenant on Civil
and Political Rights; the American Convention on Human Rights; the Convention on
the elimination of any kind of discrimination against women, and the other
international instruments ratified by M¢éxico (article 6); and in addition, to the
interpretation given to those instruments by the specialized international institutions,
referring to the Inter American Commission on Human Rights and to the Inter
American Court on Human Rights.'!3

With this legislation a transparency and openness policy began to be implemented
in Mexico in order to resolve the never-ending conflict between “secrecy” and
“openness” that all Public Administrations have experienced. A conflict that has
existed not only in the cases of atavistic secrecy situations that for so many years
have been the rule, and not the exception, in many of the Latin American Public
Administrations, but also, in cases of circumstantial secrecies situations that have
developed for instance, as a consequence of the Post War spy syndrome that marked
the Cold War era, or of the Post 9/11 War against Terror.!''®

In order to impose transparency and to guaranty the right to have access to public
information, the 2002 Mexican Federal Transparency Law also defined the
presumption in favor of publicity, providing that the interpretation of its provisions

115 This very important declaration of subjection to international rules and principles, inherent
to a democratic government, contrasts with the situation in other countries like Venezuela (2013),
where unfortunately, the Supreme Tribunal of Justice not only has ruled that on matter of freedom
of expression the Recommendations of the Inter American Commission are not obligatory in the
country, but that the decisions themselves of the Inter American Court on Human Rights are non
enforceable in the country. This was decided last December 2008, regarding the decision of the
Inter-American Court of Human Rights, on August 5th, 2008, issued in the Apitz Barbera y otros
(“Corte Primera de lo Contencioso Administrativo”) vs. Venezuela Case, in which the Court ruled
that the Venezuelan State had violated the judicial guaranties of various dismissed judges
established in the American Convention of Human Rights, condemning the State to pay them due
compensation, to reinstate them to a similar position in the Judiciary, and to publish part of the
decision in Venezuelan newspapers (See decision on Excepcion Preliminar, Fondo, Reparaciones
y Costas, Serie C N° 182, in www.corteidh.or.cr). Nonetheless, on December 12, 2008, the
Constitutional Chamber of the Supreme Tribunal of Venezuela issued the decision N° 1939,
(Expediente: 08-1572), Case: Abogados Gustavo Alvarez Arias y otros, declaring that the
aforementioned Inter American Court on Human Rights decision of August 5, 2008, was non
enforceable (inejecutable) in Venezuela, asking the Executive to denounce the American
Convention of Human Rights, and accusing the Inter American Court of having usurped powers of
the Supreme Tribunal.

116 That is why the new Memoranda of President Obama have been considered as the reversal
of the post 9/11 policy that makes it easier for the government agencies to deny requests for
records under the Freedom of Information Act. See the report of Sheryl Gay Stolberg “On First
Day, Obama Quickly Sets a New Tone”, The New York Times, February 22, 2009, p. Al.
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must be done in favor of the “principle of greatest publicity” in public entities, that
is, contrary to secrecy.

But as has always happened with these legislations, the sole declarations of
principles they contain do not resolve the conflict between secrecy and openness,
particularly because of the broad sort of exceptions also established in the statutes,
directly declaring some information as confidential, and leaving in the hands of the
Head of Public Administration Offices (article 16) the power to declare other
information as “reserved.” In all these cases, the information remains out of the
reach of citizens, and regarding it, no right to access of information can then
effectively exist.

The problem in the Mexican Law does not refer to the information that its Article
18 considers as “confidential,” referring to the one filed by individuals before Public
Administration with their petition, and to their personal data contained in registers
that require their consent in order to be released or distributed.!'” The problem exists
regarding the power that the statute assigns to the head officials of all public entities
to classify certain information as reserved for a period of 12 years (article 15),!'®
regarding information whose diffusion could compromise national security, public
security or national defense; that could affect the direction of international
negotiations or relations; that could harm the financial, economic or monetary
stability of the country; that could place personal life, security and health in danger;
and that could seriously affect law enforcement activities, crime prevention, justice,
tax collection, migration control, and procedural strategies in judicial or
administrative proceedings before its final resolution (article 15).

It is true that the Law expressly excludes from this broad scope of reserved
information those that are related to grave violations of human rights and crimes
against humanity (article 14), but undoubtedly, the broad wording used in the
enumeration for the classification of information as reserved could lead to contradict
the same openness purposes of the Law.

Anyway, in order to avoid this distortion and to control the possible deviations of
its application, the Law has created a Federal Institute of Access to Public
Information in charge of eventually deciding on the rejection of petitions filed
seeking access to information, and for the protection of personal data existing in
public entities archives (article 34). The Law, in order to guaranty the right to
petition for information, has also established a precise term of 20 days for the
official response to be issued; and most importantly, has provided for the
presumption of an “affirmative response” (“positive silence”) by considering the
petition as granted once the term for response has elapsed without express decision.
In this regard, the Transparency Law has changed in this field the general rule
established in the 1994 Federal Law on Administrative Procedures that in a contrary
sense established the general presumption of “negative response” in the absence of a
timely answer to petitions, considering in such cases, as its denial (article 17).

Regarding the problem of the exemptions to the right to information and to the
right to have access to information, it can be considered as aggravated in the Law,

117 Regarding personal information contained in public registries, it is not considered as
confidential.

118 In the U.S. FIAO, the term is of 25 years.
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because in addition to all those cases in which the authorities can classify certain
information as reserved, the text of the Law has also directly classified other
information as such, without the need for any further authority declaration. This
refers to information that has already been declared in a previous statute as
confidential, like the commercial, industrial, fiscal, banking or trust secrets. Also, it
refers to preliminary investigation’s files; to the files of judicial or administrative
procedures not yet definitively decided; to public official liability procedures not yet
definitively decided; and to opinions, suggestions or points of view given by public
officials in all deliberative procedures until a definitive decision is adopted. All
these exceptions, unfortunately, are an open door to more secrecy (article 14).

But in any case, the sanctioning of a statute like the 2002 Federal Law on
Transparency and access to governmental public information and its enforcement,
for anybody that has been involved in Latin American Public Administration reform
processes, more than a reform, it can be considered as the beginning of an
administrative revolution that although will need many years in order to produce
definitive results, has already produced an important sense of openness in Public
Administration in Mexico, which can even be perceived in news media reports in a
way never before imagined.

The result of this process has also been the approval in 2007 of a new
constitutional amendment regarding the same article 6 of the Constitution in order to
add to the initial declaration of the right to information that the State must guaranty,
also with constitutional rank the following principles that all public entities and
agencies must follow for such purposes. In the first place, the aforementioned
presumption of publicity, that is, the principle that all information in possession of
any authority or public entity is to be considered public, being the exception to the
rule, its temporal declaration as reserved based on public interest motives. That is
why, in the interpretation of the constitutional right, the 2002 Federal Law provides
for the principle that “greatest publicity must always prevail.” This is also the same
presumption in favor of disclosure defined in President Obama’s Memorandum of
January 21, 2009, so in case of doubt, openness must prevail; but with the great
difference that in México, it is now a provision of the Constitution, as an entrenched
right of the people, and not just an Executive policy expressed regarding the
application of a statute that can be changed by other governments, as has happened
in the past.

The other principles included in the 2007 Mexican constitutional reform
amendment, already developed in the Federal Law, are the express provision of
everybody’s right to have information related to private life and personal data duly
protected; and the right to have cost-free access to public information, to personal
data and to its rectification. For such purpose, legislation must provide for the
adequate means in order to guaranty access to information and also, simple and
prompt review procedures before impartial, autonomous and specialized entities.

The 2002 Mexican legislation was not the first statute on these matters in Latin
America. In Colombia, in 1985, the Law N° 57 on publicity of official and
administrative documents was sanctioned and in January of 2002, before the
Mexican Law, in Panama was sanctioned the Law N° 6 on provisions for
transparency in public management and on habeas data action. Beside these cases,
the fact is that in all the other laws passed in Latin America in the past six years, the
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Mexican Federal Law has had a definitive influence in their drafting when referring
to transparency and to the right of access to public information.'" It has been the
case of the statutes approved Peru in 2003 (Law N° 27806 on Transparency and
access to public information); in Ecuador in 2004 (Organic Law on Transparency
and access to public information), and the same year in Dominican Republic
(General Law N° 200-04 on the Free access to public information); in Honduras in
2006 (Law of Transparency and access to public information); in Nicaragua in 2007
(Law N° 621-2007 of access to information); and in Chile (Law on Transparency
and access to information), in Guatemala (Law on access to public information), and
in Uruguay (Law N° 18381 on access to public information and on the amparo
informativo), the same year 2008.

All these Laws in order to promote transparency of administrative functions in all
public entities establish the right of access to information as a fundamental right of
all persons; expressly presume that all information produced by public entities is to
be considered public, except regarding confidential documents or those declared as
reserved; almost all establish the affirmative response presumption in the absence of
express answer to petition on information; they oblige public entities to publicize the
information concerning their organization or functioning. Nonetheless, in many of
these laws, and departing from the Mexican precedent, specific provisions are
established for the judicial protection of the right to have access to information, also
setting forth for the so-called habeas data action, which is a sort of amparo
informativo as it is called in the Uruguayan Law.

In effect, even though Mexico is the country of birth of the amparo action, in this
matter of the right to have access to information, the Mexican regime in general
term when compared with the other Latin American provisions, failed to guaranty in
the Constitution and in the Law the habeas data action, that is, the specific judicial
mean designed to guaranty the protection of the information rights without the need
to previously exhaust any administrative review recourses. This specific habeas data
action, originally established for the protection of personal data and progressively
extended for the protection of the right to have access to public information, has
been established in the Constitutions of Argentina, Brazil, Ecuador, Paraguay, Peru
and Venezuela, in addition to the other judicial means for the protection of human
rights like the amparo and the habeas corpus actions. In other countries such
recourse has been established by statute (Panama, Uruguay).

On this matter of judicial protection, the Federal Law in Mexico has only
established the possibility to have access to the Judiciary (article 59) in order to
challenge the definitive decisions of the Federal Institute of Access to Public
Information through a judicial review of administrative action procedure or through
an amparo suit; when those decisions are adopted resolving revision administrative
recourses filed before it against the final decisions of the corresponding
administrative entities denying information (article 49). That is, following the U.S.
trend, the possibility to have access to judicial protection of the right to have access
to public information in Mexico, is subjected to the previous exhaustion of
administrative recourses and decisions, first, within the corresponding Public

119 The Federal law also had a significant importance in the drafting of the States’ legislation.
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Administration that has the information and denies it, and second, before the Federal
Institute of Access to Public Information.

This is an important pattern of the Mexican system that contrast with other Latin
American legislation, where the access to judicial protection of the right to have
access to public information is immediate and direct, without the need to previously
exhaust any administrative recourses before Public Administration of Independent
Agencies.

It is the case, for instance, of the 2002 Law on Transparency and Access to
information of Panama, promulgated before the Mexican Law, in which the action
of habeas data was established in order to guaranty the right of every person to have
access to public information as established in the law, in the cases in which the
public official responsible for the registry, the archive or the data bank containing
the requested information or personal data, denies the information or provides it in
an insufficient or inexact way (article 17). In such cases, a habeas data action can be
filed before the same Superior Courts competent to decide in general on matters of
amparo actions, when the action refers to public officials that are responsible of
municipal or provincial registries or archives. In case of public officials with
jurisdiction over more than two provinces or in the whole Republic, the competent
court to decide the habeas data action is the Supreme Court of Justice (article 18).

This habeas data action must be decided in a procedure governed by the same
rules of the action of amparo, without formalities and without the need of attorney’s
assistance.

In this same sense, the last of the Latin American Laws referred to the right to
have access to public information, which is the Uruguayan 2008 Law, also has
provided for a special judicial “action of access to information” (amparo
informativo) that everybody has in order to have his right to have access to
information fully guaranteed. This action can be filed by any interested person of his
representatives (article 24) against any public official obliged by the Law, when he
denies giving the requested information or the information is not released in the
terms established in the Law. The competent courts to decide the action are in
general the First Instance courts with jurisdiction in civil matters or in contentious
administrative matters (article 23), and the procedure to be applied is established in
the same Law in a very expeditious way (article 25) and without judicial procedural
incidents (article 30), providing for a public hearing that must take place within the
following three days under the direction of the court, in which the parties must argue
their claims and file the corresponding proofs. The final decision must be issued
within the next twenty-four hours (article 26). In any case, the courts have broad
powers to adopt the needed provisional measures in order to protect the right or
freedom claimed to have been violated (article 27). The final judicial decision must
determine what is needed to be done in order to guaranty the right to have access to
public information, within a term that most not exceed more than 15 days (Article
28). These decisions are subjected to appeal and to a second instance review
(articles 29).

In the case of Ecuador, where also a Law Organic Law on Transparency and
access to public information was passed in 2004, since 1997, the Constitutional
Judicial Review Law, in addition to the habeas corpus and amparo actions for the
protection of human right, has established the action of habeas data, specifically in
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order to guaranty any person the right to have access to information related to the
claimant or his properties, and to know the use and purpose of the data (article 34).
The habeas data recourse that can be filed before any court or tribunal (article 37)
has the purpose of seeking from the corresponding entity to give the information in a
complete, clear and certain way; to obtain the rectification or suppression of
information and to avoid its disclosure to third parties; and to obtain copies and
verification of the correction or suppression of information (article 35). Nonetheless,
the habeas data action will not proceed when professional secrecy could be affected;
when justice can be obstructed; and in cases of reserved documents because national
security reasons (article 36). The procedure in the habeas data recourse also imposes
the need for the court to convene for a public hearing that must take place in a term
of 8 days, and the final decision must be adopted in the following two days (article
38). The defendant must give the information within the next eight days, with an
explanation of it (article 39), and the decision is subjected to appeal before the
Constitutional Tribunal (article 42). But in addition to this habeas data action, in
Ecuador, the 2004 Organic Law on Transparency and access to public information
specifically provides for a “recourse for access to information,” established without
prejudice of the amparo action in order to judicially guaranty the right to have
access to public information (article 22). This recourse can be filed by anybody
whose request for any kind of information established in the Law has been tacitly or
expressly denied, whether by the express rejection of the request, of when receiving
incomplete, altered or false information, including cases in which the rejection of
information is based in the reserved or confidential character of the requested
information. The recourse can be directly filed before any first instance court or
tribunal of the domicile of the public official having the information, and the court
within the following 24 hours must also convene for a public hearing on the matter.
The final decision must be issued in no more than two days after the hearing, even if
the public official that has the requested information do not show up to the hearing.
The requested information must be given to the court within the following eight
days, and in case of reserved or confidential information that fact must be proved.
When the court finds that this qualification is correct it must confirm the denial of
the information requested. In contrary case the court must order the authority to
release the information in 24 hours, and this decision can by appealed before the
Constitutional Tribunal when the public official sustains the confidentiality or
reserved character of the information. In this case, the Ecuadorian Law also assigns
the competent courts broad powers to adopt preliminary measures in cases in which
the information could be at risk of occultation, disappearance or destruction.

In Peru, the matter of the protection of the right to have access to information is
not established in the 2003 Law N° 27806 on Transparency and access to public
information, but in the 2004 General Code on Constitutional Procedure, in which in
addition to the actions of amparo and of habeas corpus, the process of habeas data
has been also provided. This constitutional process has been established in particular
for the protection of the constitutional rights to have access to information and for
the personal of familiar intimacy to be protected (article 2, 5 and 6), and in
particular, in order to guaranty the access to all information gathered by public
entities whatever could be its form of expression, and to know, update, include,
suppress or rectify information or data referred to the claimant gathered in any form
in public or private institutions giving services of access to third parties. This right
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includes the possibility to ask for the suppression of to impede the rendering of
sensible or private character information that could affect constitutional rights
(article 61). The habeas data action can only be filed once the interested person has
made the request before the corresponding authority and the same has been rejected,
or when filed the request, the authority has not given a response in a term of 10 days
or 2 days according to the claimed right (article 62). The corresponding court have
the power to request from the defendant all the information it deem necessary
(article 63), and the procedure to be applicable is the same established in the Code
for the action of amparo, except regarding the need for an attorney that in this case is
facultative (article 65).

In addition, the habeas data recourse has been established only for the protection
of personal data guarantying the right to have access to official records or data bank
that contain it and the rights to rectify or correct such information, in the 1988
Constitution of Brazil, which was the first Latin American country to have
constitutionalized this recourse (Article 5, LXXII); in the Constitution of Argentina
(1994 Reform) (article 43); and in the 1992 Constitution of Paraguay (article 135). It
is also the case of Venezuela where the 1999 Constitution provides for the action of
habeas data, in order to guaranty the peoples’ right to have access to the information
and data concerning themselves contained in official or private registries or data
banks, as well as to know about the use made of that information and about its
purpose, and to petition before the competent court for its updating, rectification or
destruction in cases of erroneous records or when it unlawfully affects the
petitioner's rights (Article 28). The same provision of the Constitution, guaranties
the right of everybody to have access to documents of any nature containing
information of interest to communities or group of persons. The foregoing is
established without prejudice to the confidentiality of sources from which
information is received by journalists, or to secrecy in other professions as may be
determined by law. Nonetheless, the lack of legislative developments regarding this
habeas data action within the authoritarian government that has developed in the
country during that past decade (1999-2009) have reduced the scope of this action;
having the Constitutional Chamber of the Supreme Tribunal reserved for itself the
decisions of the cases.

On the other hand, it must also be mentioned that the important step taken in
Mexico in 1977 to guaranty the right to information and to have access to it in the
text of the Constitution (article 6), has been followed only by some Latin American
countries. This is the case of the 1988 Brazilian Constitution, which contains a
declaration regarding the guaranty of “the right of everybody to have access to
information” (article 5, XIV). In Colombia, the 1991 Constitution of Colombia only
provides for the right to have access to public documents as a right of the opposition
political parties (article 112), and in Peru, the Constitution of 2000 establishes the
right of everybody to request form public entities without expressing any particular
motive, the information needed, and to received it in the term established by law.
Only information referred to privacy and those expressly established by law because
of security reasons, are excluded; and the information services cannot render
information that could affect personal or family intimacy (article 2, 5 and 6). In the
case of the 1999 Venezuelan Constitution, the citizens’ rights to be informed and to
have access to administrative information is also expressed (articles 28 and 147).
The Constitution, in effect, establishes the right of all citizens to be promptly and
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truly informed by Public Administration regarding the situation of the procedures in
which they have direct interest, and to know about the definitive resolutions therein
adopted; to be notified of administrative acts and to be informed on the course of the
procedure (Article 147). In addition, the same constitutional provision also
establishes the individual right of everybody to have access to administrative
archives and registries, only subject to “acceptable limits imposed in a democratic
society related to the national or foreign security, to criminal investigation, to the
intimacy of private life, all according to the statutes regulating the matter of secret or
confidential documents classification.” The same article prohibits any previous
censorship referring to public officials regarding the information they could give
referring to matters under their responsibility.

Nonetheless, the most important aspects on this matter are that constitutional
declarations of rights to transparency and to have access to public information, and
its guaranty by means of statutes like all those that are in force in Latin America,
although being a very important step towards the democratization of Public
Administration, are not enough in order to guaranty its enforceability.

Other elements are indispensable for such purpose, like for instance, the need for a
real configuration of a professional, stable and effective Civil Service that could
adopt the principle of transparency as one of it owns values. A system of public
servants that is subjected to political changes and at the mercy of the changes of
governments, or to the political parties” will, or to the will of a Head of State, is
completely incompatible with the principle of public presumption of information
and of free access, particularly because, on the contrary, secrecy is the principle that
can guaranty their survival.

On the other hand, in order to really guaranty the right to information, the previous
existence of such information is also indispensable, in the sense that it must be
previously gathered in good and safe organized public registries and archives. A
Public Administration without memory regarding its own information, a situation
that exists in many of our countries where no culture of preserving information
exists or in which a deliberate policy of destruction of historic documents prevail,
citizens cannot have a real guaranty to have access to information or to be informed,
except regarding what the public official in charge wants to inform or can inform.

Another element is indispensable in order to guaranty the right to have access to
public information, and it is the existence of a free press that can diffuse the cases of
lack of transparency and that could claim for openness. In this regard, for instance,
the progress made since the sixties in the U. S. in these matters, in addition to the
Legislative activism, can undoubtedly be credited to the effective guaranty of the
freedom of expression and of a free press that have helped and encouraged it. But of
course, the media’s right to inform is only one aspect of the matter, being the most
important one the right of citizens to be informed, and not only what and when the
press or other media wants to inform.

Without liberty of expression and freedom of press, no guaranty of the citizen’s
right to be informed and to have access to public information can be guaranteed,'?

120 That is why, in the same way I considered that it was important to stress the significance of
the first Executive decision adopted last month by President Obama on his first day in office,
proclaiming the policy of Transparency and Openness in Government, it was also important to
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and in fact no possibility exists for ordinary citizen to be inform about when for
instance, the lack of transparency marks some governmental actions.

For instance, I began this notes by praising the announcements of President
Obama in his Inauguration (February 2009) on matters of transparency and openness
in Government which was informed to ordinary citizens through the press, but one
month later, it was also possible for ordinary citizens to be aware of perhaps some
retrocession in that policy, also informed by the press, like the state-secret argument
made by a lawyer of the Justice Department before a U.S. Court of Appeal, in a very
criticized case where serious allegations of torture had been made regarding the
extraordinary rendition program designed by the previous Administration.'?! That is
why, eventually, no possibility to claim for transparency could be really achieved
without a free press; and free press can only exist in democracies. That is why
transparency and openness in Government are democratic policies, designed to
strengthen the democratization of Public Administration, that are incompatible with
authoritarian governments.

register the reaction of some reporters assailing the new Government that same day of lack of
transparency, only because media photographers were not allowed to witness the second oath
given the President that same day by the Chief Justice of the Supreme Court, a fact that,
nonetheless, everybody was duly informed through an official photograph. The importance aspect
resulting from that situation is that the right of everybody to be informed and to have access to
public information cannot just be mistaken with the right of every news media to be present in any
public act. The right to be informed is one thing and the right to search for information and to
inform is another.

121 See John Schwartz, “Obama Backs Off A Reversal On Secrets,” in The New York Times,
February 10, 2009, pp. A12 and A16, and the Editorial on “Continuity of the Wrong Kind,” in The
New York Times, February 11, 2009, p. A30.






PART FOUR

PRINCIPLES OF ADMINISTRATIVE LAW RELATED TO PUBLIC
CONTRACTS, PUBLIC INTEREST CONTRACTS AND
ADMINISTRATIVE CONTRACTS

I. THE CONSTITUTIONAL REGIME OF PUBLIC CONTRACTS

1. Public interest contracts

The 1999 Constitution, in its Section Fourth of Chapter I “Fundamental
regulations” of Title IV “Public Power,” regulates the “Public Interest Contracts™!
(Arts. 150-151) identifying as such, those entered into by public entities or bodies,
that is, entities which in general terms are part of the public sector or of the “State.”
Consequently, being public interest contracts those entered by national, states or
municipalities entities, they are classified in the Constitution as “national public
interest contracts,” “states public interest contracts” or “municipal public interest
contracts” (Article 150).

The Constitution has completed the process of constitutionalization of the public
contracts’ regime,” also regulating some “inter administrative public contracts,” that
is, those signed between public entities. This is the case of the inter-governmental
contracts entered by the Republic and the States or between the States, or entered by
the States and the Municipalities, particularly as consequence of the process of

1 See among many other works regarding the tradicional notion of “national public interest
contracts:” Eloy Lares Martinez, “Contratos de interés nacional,” in Libro Homenaje al Profesor
Antonio Moles Caubet, Tomo 1, Caracas, UCV, 1981, p. 117; José Melich Orsini, ”La Nocién de
contrato de interés publico,” in Revista de Derecho Publico n° 7, Caracas, 1981, p. 61; Allan R.
Brewer-Carias, “Los contratos de interés puiblico nacional y su aprobacion legislativa” in Revista
de Derecho Publico, N° 11, Caracas, 1982, pp. 40-54; Gonzalo Pérez Luciani, “Contratos de
interés nacional, contratos de interés publico y contratos de empréstito publico,” in Libro
Homenaje al Doctor Eloy Lares Martinez, Tomo I, Caracas, 1984, p. 103; and Jesus Caballero
Ortiz, “Los contratos administrativos, los contratos de interés publico y los contratos de interés
nacional en la Constitucion de 1999,” in Estudios de Derecho Administrativo: Libro Homenaje a
la Universidad Central de Venezuela, Volumen I, Imprenta Nacional, Caracas, 2001, pp. 139-154.

2 See Allan R. Brewer-Carias, “Algunos aspectos del proceso de constitucionalizacion del
Derecho administrativo en Venezuela”, in V Jornadas internacionales de Derecho Administrativo

Allan Randolph Brewer Carias, Los requisitos y vicios de los actos administrativos, (FUNEDA),
Caracas 2000, pp 21 a 37.
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transfer of competencies derived from the decentralization process (Article 170).?
The 1999 Constitution provides, in this regards, for contracts to be entered between
the States and the Municipalities, for the transfer of services and competencies to
them (Article 165); and for contracts that can be signed by the Municipalities
(mancomunidades) in order to develop activities together (Article 170). The
Constitution also has provisions regarding contracts signed between the States and
the Municipalities with the organized community for the transfer of services to them
(Article 184).

The Constitution also establishes some prohibitions regarding public contracts, for
instance, on territorial matters, due to the constitutional principle that “the national
territory could never be ceded, trespassed, leased or in any way sold, even
temporally or partially to Foreign States or international law entities” (Article 13).
Consequently, no public contract can be entered for such purpose, being the only
constitutional exception on this regard referred to the land needed for foreign
embassies (Article 13).

These contractual prohibitions also refer to all the cases of public domain declared
in the Constitution, regarding which the State cannot sign any contracts that could
signify the loss of such character. It occurs with the subsoil, mines and hydrocarbons
(Article 12); with the maritime coast (Article 12); with all waters (Article 304); with
war weapons (Article 324); and with the shares of Petroleos de Venezuela S.A., the
State own oil company (Article 303), all considered in the constitution as public
domain. Nonetheless, regarding natural resources and their exploitation, the
Constitution establishes the possibility for the State to subscribe temporal
concession contracts with private parties (Article 113), with the express prohibition
to sign for mines concessions for indefinite term (Article 156,16). Regarding
immoveable property of public entities, some of those lands have also a
constitutional prohibition to be sold, as is the case of national land located on islands
(Article 13) and municipal lands in urban areas that can only be sold for urban
development (Article 181).

The same restriction regarding public contracts exists in all the cases in which the
State has reserved by statute some services, exploitations or industries for national
interest motives (Article 302), as is the case of the oil industry, the iron mining
industry, and the natural gas industry all nationalized since 1975,* and the cement,
and steel industries nationalized in 2008.> This implies, for instance, regarding the
oil industry, that since the sanctioning of the 2001 Organic Law on Hydrocarbons,®
the only way in which the private companies can participate in the exploitation of

3 Organic Law on Decentralization, Delimitation and Transfer of attributions among public
entities. Official Gazette N° 39 140 del 17 de marzo de 2009.

4 Organic Law reserving the State the Industry and Commerce of Hydrocarbon, Official
Gazette N° 35.754 de 17-07-75. See Régimen juridico de las Nacionalizaciones en Venezuela,
Homenaje del Instituto de Derecho Publico al Profesor Antonio Moles Caubet, Archivo de
Derecho Publico y Ciencias de la Administracion, Vol. VIII (1972-1979), Instituto de Derecho
Publico, Universidad Central de Venezuela, Caracas, 1981.

5 See in Antonio Canova Gonzalez, Luis Alfonso Herrera Orellana, and Karina Anzola
Spadaro, ;Expropiaciones o vias de hecho? (La degradacion continuada del derecho fundamental
de propieda